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PREFACE. 



The following pages merely attempt to present^ in a 
mode easy for reference, the legal effect of the Kegulation 
of Railways Act, 1873, The tendency of this measure 
has been most variously estimated, some persons dis- 
covering in it the first step towards State Purchase, and 
others the trimnph of the Railway interest; while the 
Joint Select Committee upon Amalgamation has pre- 
dicted that the system of through rates, which the Act 
now establishes, will have the simple and most desirable 
effect of procuring traffic to be sent by the " shortest, 
cheapest, and most convenient route." So much, how- 
ever, will depend upon the working of the new law by 
the companies, and upon the administration of it by the 
Railway Commissioners, that perhaps all that can be 
said with certainty at present is that the Act cannot feU 
to redress real grievances in a manner &r more effective 
and satisfactory to all parties concerned than was done 
by the Kailway and Canal Traffic Act, 1854, of which it 
is the supplement. It is gratifying to note, that both the 
matter and the form of the numerous General Orders of 
the Commissioners augur weU for the success of the 
statute which has armed them with so wide discretionary 
powers. 



VI PREFACE. 

The plan adopted of editing the Act has been to print 
with it, in their proper places, the various incorporated 
enactments, such as the 2nd and 3rd sections of the Act 
of 1854, enclosed in brackets, so as to distinguish them 
from their now governing statute, the marginal notes 
beiQg re-written throughout. The cases upon the Act of 
1854 are given, along with extracts from the more im- 
portant judgments, in a separate chapter, arranged 
according to the different kinds of traffic to which they 
had relation, a mode of treatment which the writer pur- 
sued as in his opinion best suited to their peculiar and 
complicated character. 

The Report upon which the present Act was founded 
so well illustrates its scope and object, especially with 
reference to *^ terminals" and "bar tolls," that a short 
account of the Report itself has been inserted, accom- 
panied, it is hoped not inappropriately, by a summary of 
the more general conclusions of the Committee, collated 
with those of the Royal Commission of 1865. The 
writer would take this opportunity of suggesting that, 
with a view to the more easy working of the Act, the 
substitution of the clearing-house classification for the 
present "bald and imperfect" classification to be found in 
Special Acts, and the consolidation of at least the toll and 
terminal clauses of the Special Acts themselves, should be 
effected as soon as possible. 

The maintenance and development of the canal system 
being a leading feature of the Act, the general Canal 



PREFACE. Vll 

Statutes whereby canal companies are enabled to vary 
tolls, and to become common carriers, have been printed 
in fiill in the Appendix. This will also be found to 
contain selected clauses of the State Purchase Act of 
1844, and of the Railways Clauses Act, 1845, together 
with the whole of the Railway Companies Arbitration 
Act, 1859. 

In conclusion, the writer would acknowledge his obli- 
gations to the treatises of Mr. Gilmore Evans on the 
Railway and Canal Traffic Act, and of Mr. Balfour 
Browne upon Carriers. 

J. M. L. 



Temple, 

September, 1873. 



\* The Office of the Railway Commissioners is, for the present, in 
the West Front Committee Room, House of Lords. 
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CHAPTER I. 

HISTOBY AND SUMMABr. 

The numeroTis canal companies^ whicli so largely provided 
for the heavier traffic of the United Kingdom before the 
introduction of railways, were merely owners of the way, 
receiving toUs for the use of it, the barges and other loco- 
motive power being supplied by other persons. It was 
at first supposed that railway traffic would be conducted in 
like manner, and, with the object of maintaining competi- 
tion in Idlie carrying trade, railway companies, while autho- 
rized to use their own engines and carriages, were (and 
still are) bound by law (a) to admit the carriages and en- 
gines of other persons upon their lines. But it was soon 
discovered that single management was necessary, and 
that monopoly (^) upon the same line of railway, at all 
events as regarded passengers, was inevitable. And as this 
monopoly, coupled with the power of varying tolls, might 
tend to give the companies an undesirable power over the 
general course of trade, by fixing their tolls more &vourably 
jfor some traders than for others, it was deemed prudent, 
and fi*om about the year 1842, it became a general practice, 

(a) Railways Clauses Act, 1845 (8 & 9 Vict, c, 20, ss. 92, 108). 

lb") For the whole history of the subject of railway competition and 
monopoly, from 1840 to 1872, see Report of Joint Select Committee on 
Kail way Companies Amalgamation, pp. iii — ^xviii, from which the present 
sketch is mainly deriyed. 



c. 85. 



c. 20, 8. 90. 



BAILWAY AND CANAL TRAFFIC ACTS. 

to insert in tlie several railway acts clauses^ commonly called 
** equality clauses," which provided in terms, more or less 
stringent, that the same toUs should be charged to all 
persons equally under the same circumstances. 

7 & 8 Vict In 1844, was passed the important act for the fixture 

purchase of railways by the State under prescribed con- 
ditions ; and by that act the Board of Trade was authorized, 
*'when of opinion that it would be for the public ad- 
vantage," to proceed against railway companies contra- 
vening the provisions of any act relating to railways. 
And it appears that proceedings have been taken under 
this act for an alleged infiingement of an equality 
clause (c). 

8 &^9 Vict. In 1845, the equality clause, with a preamble indicating 

its intention, was made applicable to aU railways by the 
Railways Clauses Consolidation Act. In the same year, 
in order to obtain ** greater competition for the public ad- 
vantage" between railways and canals, two important 
general acts were passed with reference to canal com- 

8 & 9 Vict. panics. By the one, canal companies were empowered to 

vary their tolls (till then fixed by their several special acts), 
provided that they charged the same rates to all persons 

8 & 9 Vict alike under the same circumstances. By the other, canal 

companies (till then owners of their canals and wharves 
only), were empowered to purchase boats and barges, and 
so enabled to become carriers of goods upon their canals, 
and also to make working arrangements with, and to lease 
their canals to, other canal companies. 

9 & 10 Vict In 1846, upon the report of a committee of the House 

of Commons that it was ** absolutely necessary that some 
department of the executive government, so constituted as 
to command respect and confidence, should be charged 
with the supervision of railways and canals," an act was 
passed constituting five railway commissioners, to whom 
was transferred the whole jurisdiction of the Board of Trade 

(0) See Attorney- General y, Birmingham and Derby Junction R, Cq,^ 
2 Ea. Ca. 124. 



C.28. 



c. 42. 



c. 105. 



HISTOEY AND SUMMARY. d 

mth reference to railways. These commissioners were 
also charged with the duty of reporting on private railway 
bnis^ and especially on competing schemes and on amalga- 
mations. But in 1851 the commission was abolished^ 14 & 15 Vict, 
and its duties re-transferred to the Board of Trade. ^' ' 

In 1853, principally in consequence of the number and 
magnitude of the amalgamation schemes then before 
parliament, a select committee was appointed, of which 
Mr. Cardwell became chairman. This committee pro- 
duced five reports, chiefly on the subjects of interchange 
of traffic and amalgamation. The committee suggested 
that parliament should not grant amalgamations without 
securing *^ fireedom and economy of transit firom one part 
of the kingdom to the other," and should also compel the 
companies to secure to the public the fiill advantage of 
convenient interchange from one system to another. 

The practical result was the Railway and Canal Traffic 17 & is Vict 
Act, 1854. By this act it was provided; (1) that every ®* ^^* 
railway and canal company should afford ^treasonable" 
&cilities for forwarding both its own and its through 
traffic ; and (2) that this should be done without giving 
any ** unreasonable " preference to one person above an- ... 
other, the remedy for any contravention of the act being 
an application to the Courts of Common Fleas in England 
or Ireland, and to the Court of Session in Scotland, for 
an injunction to "enjoin obedience" to the act. But it 
was left to the courts to determine what were " reason- 
able" facilities, and what was an "unreasonable" pre- 
ference, and it has been said that the first part of the act 
has proved practically inoperative, while with regard to 
the second, although no feult has been foimd with the 
decisions, complaints have been made of the expense of 
contesting cases with powerful railway companies, and 
questions of undue preference are ofi«n so technical, and 
so connected with questions of due &cilities, that they 
have not been contested as much as they might have been 
if speedy reference could have been made to a tribunal 
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4 BAILWAT AND CANAL TBAFFIG ACTS. 

having practical knowledge of the subject (rf). For a 
period of eighteen years, however, the act was administered 
by the Court of Common Pleas, under the successive 
chie&hips of Chief Justices Jervis, Cockbum, Erie and 
Bovill. An epitome of the decisions of the court, exhibit- 
ing a gradual decrease both in number and in uniformity, 
will be found at the end of this chapter, while a detailed 
statement of the cases, with extracts from the more im- 
portant judgments, will be found in Chapter II. The 
comparative paucity of the cases, and the frequent recur- 
rence of the same plaintiffs' names would seem to show 
that even the " imdue preference" branch of the act has as 
yet been only partially applied, but, considering the nature 
of the subject, the decisions have not been very conflict- 
ing. It was to be expected, however, that the particular 
minds of individual judges would contribute more to the 
decisions than is usual with purely legal judgments ; and, 
generally speaking, the judgments of Chief Justice Cock- 
bum wiU be found to fe,vour the interests of the public (e), 
while those of Chief Justice Erie will be found to fevour 
the interests of the companies. 
21 & 22 Yict In 1858, an act passed, at the instance of the canal 
**' ' interest, prohibiting railway companies owning canals 

(d) Beport of Select Committee, 1872, p. xHi and note. By the original 
bill the daties of the act were to be thrown npon all the judges ; bnt from 
their onwillingness to undertake duties not judicial, the project was aban- 
doned. Lord Campbell vigorously protested against such duties being cast 
npon the judges. *< The code," he said, "was not one which the judges 
could interpret; it left them altogether to exercise their discretion as to 
what was reasonable, with no statutable or common law authority to guide 
them." I/)rd Ljndhurst observed, " that the questions that would arise 
under the act were so vague and so incapable of being reduced to fixed 
rules, that it was impossible conflicting decisions should not be given." 
Chief Justice Jervis, however, being of opinion that the judges could work 
the act, tiie duties under it were assigned to the Court of cS>mmon Fleas. 
See Report of the House of Lords' Debates on the Bill. 

(e) In manj cases affecting coal traffic, and in other cases in which the 
Eastern Counties Railway Company were defendants. Chief Justice Cock« 
bum took no part in the hearing, as being a shareholder in that company. 
But his elaborate judgment in Baxendale*9 case (5 C. B., N. S. 336) is 
the most complete attempt which the court has made to enunciate the prin- 
ciples of the act, and, as far as it goes, holds a fair balance between the 
conflicting interests of the public and the companies. 
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irom leasing independent canals except under the autho- 
rity of a special act. 

In 1863, restrictions were imposed upon working agree- 26 & 27 Vict, 
ments between railway companies, which were required to ^' ®^' 
be approved by the Board of Trade. The provisions of 
the Act of 1854 were also extended to steam vessels 
worked by railway companies, and the exercise of their 
powers relative to steam vessels was made subject to the 
supervision of the Board of Trade. 

The Koyal Commission of 1865 reported, that in their 
opinion the Act of 1854 was sufficient to ensure proper 
interchange of passenger traffic, but recommended that 
every company should be bound to make a through rate 
for goods over every other company's line. 

In 1868, railway companies were compelled to publish 81 & 82 Vict, 
passenger feres, to observe equality in working steam- ^- ^^^' 
vessels, and, on demand, to distinguish " terminal charges" 
from charges for conveyance of goods. 

In 1872, the Joint Select Committee on Railway Com- Act op 1878. 
panics Amalgamation presented the report upon which 36 & 37 Vict. 
the Regulation of Railways Act, 1873, is founded. 

For the better enforcement of the Railway and Canal 
Traffic Act, 1854, the Act of 1873, which applies, like 
that of 1854, to Great Britain and Ireland, provides for 
the appointment of three railway commissioners. Of 
these, one is to be "of experience in the law" and one "of 
experience in railway business." The Act of 1854 is at Through rates, 
the same time amended and explained by an important 
provision respecting through rates, applying to canal as 
well as to railway companies. 

We have seen that railway and canal companies have 
since 1854 been bound to affi)rd all reasonable facilities 
for forwarding through traffic. The companies are now 
bound to forward such traffic at through rates, the facilities 
hitherto to be affiDrded being now declared "to include 
the due and reasonable receiving, forwarding and deliver- 
ing by every railway and canal company, at the request of 
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Working 
agreements. 



Canals. 



any other svch company^ of thrbugli traffic to and from 
the raflway or canal of any other such company at through 
rates." In case of difference between the companies as to 
the through rate, the commissioners are to decide both its 
amount and apportionment, considering, on the one hand, 
whether the granting of the rate is a due and reasonable 
fiw5ility in the interest of the pubKc, and on the other, in 
apportioning the rate, any special expenses already in- 
curred upon the route applied for. Subject to this and 
other provisions in the interests of fiiimess, the commis- 
sioners have fiill power to decide that any proposed through 
rate is due and reasonable, notwithstanding that a com- 
pany may be thus indirectly compelled to charge less than 
its maximum. It wiU be noticed that the phraseology of 
the Act of 1854 is carefiiUy retained (and indeed the 
principal section of it is incorporated verbatim into the 
10th section of the present act), and that the important 
provision as to through rates is to be worked not by the 
public against the companies, but by the companies against 
each other. In administering the Act of 1854 and its 
cognate enactments, on any question which is in the 
opinion of the commissioners a question of law, they must 
state a case for the opinion of a superior court. In all 
other proceedings before them, the commissioners may 
state a case or not as they think fit. They may also re- 
view their own decisions. With these exceptions, every 
decision of the commissioners is final* 

The commissioners are also charged with the duties, 
hitherto performed by the Board of Trade, of supervising 
working agreements between railway companies, and the 
exercise by railway companies of their powers in relation 
to steam vessels. 

In order fiirther to maintain canal competition with 
railways, it is provided that no railway or canal company 
may, without the sanction of the commissioners, enter 
into any agreement whereby a railway company may 
control canal traffic ; and the commissioners are directed 
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not to sanction any such agreement which is in their 
opinion prejudicial to the public. Moreover, all railway 
companies owning canals are to keep such canals in good 
working condition, so as to be at all times open and 
navigable. 

In addition to the obligatory functions of the commis- Arbitrations, 
sioners, they may also undertake to decide differences 
between railway companies, or between canal companies, 
or between railway and canal companies, at the instance 
of any company party to the difference, and, on the 
application of all parties, " any difference to which a 
raUway or canal company is a party." They may also 
determine any dispute respecting terminal charges, i.e.y 
charges on account of imloading, and other like services, 
other than carrying, the authority to make which charges 
is derived from special acts, fixing them at a " reasonable" 
amount. 

Mails may be required to be conveyed by any train Mails. 
without previous notice and without booking ; any dif- 
ference between the Post Office and the companies as to 
additional remuneration to be decided by arbitration under 
1 & 2 Vict. c. 98, or at the option of the companies by the 
commissioners. 

The act is to remain in force for five years, during 
which time the Act of 1854 is to be administered by 
the railway commissioners instead of by the Courts of 
Common Pleas and Court of Session as heretofore. Such 
in brief are the provisions of the Regulation of Railways 
Act, 1873. 

One of the most important parts of the jurisdiction of 
the recently-appointed railway commissioners wiU be the 
administration of the 2nd section of the Railway and Canal 
Traffic Act, 1854. From the various law reports, it would 
appear that about five and twenty cases under this section 
were decided by the Court of Common Pleas in England, 
and four by the Court of Session in Scotland, during 
the period of about eighteen years. The cases, however. 
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have generallj raised more points than one^ one applica- 
tion being made on as many as six grounds. For a 
statement of the cases with extracts from the more im- 
portant judgments^ and an attempt to estimate their result, 
see next Chapter. Subjoined is the 2nd section of the 
Act of 1854 (17 & 18 Vict. c. 31), followed by an epitome 
of the cases, arranged according to the different kinds of 
traffic to which they had relation. 

" Every railway company, canal company, and railway and canal company, 
shall, according to their respective powers, afford all reasonable facilities for 
the receiving and forwarding and delivering of traffic npon and from the 
several railways and canals belonging to or worked by snch companies 
respectively, and for the retnm of carriages, trucks, boats, and other vehicles, 
and no snch company shall make or give any undae or unreasonable pre- 
ference or advantage to or in favour of any particular person or company, 
or any particular description of traffic, in any respect whatsoever, nor shall 
any snch company subject any particular person or company, or any parti- 
cular description of traffic, to any undue or unreasonable prejudice or dis- 
advantage in any respect whatsoever; and every railway company and canal 
company and railway and canal company having or i^orking railways or 
canals which form part of a continuous line of railway or canal or railway 
and canal communication, or which have the terminus, station, or wharf of 
the one near the terminus, station, or wharf of the other, shall afford all due 
and reasonable facilities for receiving and forwarding all the traffic arriving 
by one of such railways or canals by the other, without any unreasonable 
delay, and without any such preference or advantage, or prejudice or disad- 
vantage, as aforesaid, and so that no obstruction may be offered to the public 
desirous of using such railways or canals or railways and canals as a con- 
tinuous line of communication, and so that all reasonable accommodation 
may, by means of the railways and canals of the several companies, be at 
all times afforded to the public in that behalf." 
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ADMINISTBATION OP TBAPFIC ACT, 1854. 



CHAPTER 11. 

ADMINISTRATION OF RAILWAY AND CANAL TRAFFIC 

ACT, 1864. 

It is now proposed to give a somewhat detailed account 
of the decisions of the Court of Common Pleas in ad- 
ministering the 2nd section of the Railway and Canal 
Traffic Act, 1854. The cases are mostly long and com- 
plicated, and perhaps the most convenient way of treating 
them would be by divisions according to the description of 
traffic to which they had relation, the cases in each divi- 
sion being given in chronological order. But we will 
first eliminate two cases (relating to sea traffic) which 
have been held to be not within the act. 



Dooh ease. 

Act applies 
only to pre- 
ferences on 
same line. 



Cases not within the Act. 

In Bennett v. Manchester^ Sheffield and Lincolnshire 
R. Co. (6 C. B., N. S. 707 ; 33 L. T. 223), the com- 
pany were the proprietors both of the Grimsby Old Dock 
and the Grimsby New Dock. The new dock communi- 
cated with the railway, whereas the old dock did not. By 
act of parliament the company was required to maintain 
the old dock. This they failed to do, so that the old dock 
became silted up and less fit for navigation. It was sworn 
that this was a great public inconvenience, and suggesteid 
that the object of the company was to divert traffic fi-om 
the old to the new dock. But the court refused a rule 
for an injunction to the company to give the applicant 
" the facilities required to be afforded by the 218th section 
of their Consolidation Act" (12 & 13 Vict. c. Ixxxi.), 
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being unanimously of opinion that tlie case was not one 
within the Railway and Canal Traffic Act, '* which," said 
Byles, J., "refers to preferences given to one person or 
class of persons over another, along the line of the same 
railway or canal." Nor was the court satisfied that the 
old dock was a " canal " or ** navigation " within the mean- 
ing of sect. 1 (a). 

In Napier v. Glasgow and South Western Rath Co. 1866. 
(4 Sess. Ca. 87), a shipowner and carrier complained that Shipowner, 
he ran a steamer between Ardrossan and Belfast, in con- favouring 
nection with defendants' line at Ardrossan, and that carrier, not 
whereas formerly the defendants charged through rates ^»d"«P'^ 
from Glasgow to Ardrossan by his steamer they now 
refiised to do so, but charged through rates by another 
and rival steamer, and charged local rates (much higher) 
both for passengers and goods going by his steamer ; that 
a special goods train ran in connection with the rival 
steamer, whfle no such train ran in connection with his 
steamer ; and that the sailings of the rival steamer were 
advertised by the company, whereas the sailings of com- 
plainant's steamer were not : but it was held, that as the 
complaint arose out of the undertaking by the company to 
deliver at Belfast^ across the sea^ the case was not within 
the act; and &rther, that it was not unreasonable that 
the company should arrange for the conduct of the sea 
portion of their through traffic with one vessel only (&). 



Passenger Traffic. 1866. 

The earliest case under this head is a Scotch case — Preference of 
that of Hozier v. Caledonian Rail. Co. (17 Sess. Ca.302; ^^^te 
24 L. T. 339), where the complaint was, that the fe<re traffic 

(a) Bjles, J., observed, *' There is no branch of onr jarisdiction which 
has occasioned the court greater labour and anxiety than that conferred 
npon it by this statute. ... If we were to entertain this motion, we 
shonld be inundated with applications from competing railways an4 
canals." 

(6) See, now. Act of 1873, ss. 10, 11. 

L. O 
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of interest. 



fix>m Edinburgh to Glasgow was 25., whereas the fares 
£rom Edinburgh and Glasgow to intermediate stations 
were much higher, being in the case complained of 9s. 6d, 
The petition was refused by the Court of Session, the court 
holding, that no one had a title to complain of such a 
thing, imless there were a competition of interest or a 
personal disadvantage to himself, and that the mere state- 
ment that the petitioner had frequent occasion to travel 
on the railway was not sufficient. Lord Curriehill 
likened the complaint to that of the labourer, who, having 
worked all day, complained that others, who had worked 
much less, received a penny like himself. But the Lord 
President observed, " If two towns were situated on the 
line, and the market-day of Edinburgh being Wednesday, 
if the railway company were to resolve to carry goods on 
Tuesday from the one burgh, and to resolve not to carry 
goods at all from the other burgh till Thursday for the same 
destination, that would be a competition of interesty and a 
well-founded ground for complaint under the statute." 
Re Barret. In Barret v. The Great Northern Sf Midland Mail. Cos, 

(26 L. J., C. P. 83; 1 C. B., N. S. 423; 28 L. T. 254), 

it appears that the rule nisi was granted with a view to 
future legislation (1 C. B., N. S. 427), the grounds of the 
application being considered narrow from the first. The 
applicant desired to compel the Great Northern and Mid- 
land Railway Companies to run trains from their stations 
at Leeds, southwards to the London terminus of the Great 
Northern Railway, and northwards to the Lancaster ter- 
minus of the North Western Railway, so that passengers 
arriving at Leeds from London or from any other south 
station on the Great Northern Railway, or from Lancaster 
or any other north station on the North Western or Mid- 
land Railways, and desiring to proceed from Leeds to or 
towards Lancaster on the north, or to or towards the 
London terminus of the Great Northern Railway on the 
south, ^* might be forwarded from Leeds without any un- 
reasonable disadvantage." The application was stated to 
be made with the concurrence of the Board of Trade. 



Through pas- 
senger trains. 
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The two railway companies joined in opposing it, although 
it appeared that the Great Northern Company would have 
been gainers if the application had been granted. The 
loss to the applicant was about three hours in point of 
time and twenty miles in point of distance. The defence Defence of 
of the two companies was that, at the time of the com- ^°^P*°y- 
plaint, although the distance was shorter, the fare was the 
same by both routes ; that the alteration asked for would 
interfere with the general traffic arrangements, which were 
made so as to afford the greatest amount of convenience 
to the public generally, and, moreover, could not be altered 
without a re-arrangement of the trains of five other railway 
companies not before the court; and that no complaint 
similar to that of the applicant had ever been made on the 
part of the public. The court (Cockbum, C. J,, Cress- 
well, J., and Williams, J.) unanimously discharged the rule 
with costs. Cockbum, C. J., said: — Judgment 

'< The applicant must of course make out a case of public inconyenience Public incon- 
arising from the want of through trains: a mere private and personal in- venience must 
convenience will not do. ... It does not appear, even upon Mr. Barret's ^ shown, 
affidavit, that there is anj complaint of a want of sufficient accommodation 
on the part of the public ; and it is clearly shown by the affidavits filed in 
opposition to the rule that no complaints have been made out. I can quite 
understand that two competing companies may so arrange the departures 
and arrivals of their respective trains as to operate injuriously to the 
shorter line, and inconveniently to the public. In such a case the court 
would be justified in interposing under this act. But it appears here that 
abundance of accommodation is provided on the Midland line ; and though 
the distance is somewhat longer, no additional cost is incurred, nor any 
materially greater loss of time sustained by the public." 

CressweU, J., said that the applicant had totally failed to Convenience of 
make out a case, observing, that " in considering what was ^^^^^ 
a reasonable amount of accommodation, regard must be 
had to the convenience of the general traffic of the com- 
pany " (c)p 

(c) From the letter of Mr. Barret it seems that he desired a through 
ticket as well as a through train ; and from the report in 1 O. B., N. S., 
p. 423, it seems that the Board of Trade concurred ** for the purpose of 
taking the opinion of the court as to whether railway companies are com- 
pellable to book through traffic;" but this point does not appear to have 
been discussed. 

g2 
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He Caterham 
Hail. Co, 

Prejadice to 
branch line. 



Inequality 
mast be on 
same portion 
of line, and 
affect traffic of 
the same kind. 



Coyered 
station. 



Be Jonet. 

Cheap season 
tickets. 



In the Caterham Junction case (1 C. B., N. S. 410; 
26 L. J., C. P. 161), the Caterham Railway Company, 
owning a branch line, complained on four grounds of the 
main line (1) that higher fixes were charged on the 
Caterham branch than on another branch of the main 
line ; (2) that a sufficient number of trains did not stop 
at the junction; (3) that third class return tickets were not 
granted to Caterham; and (4) that there was no conve- 
nient covered station at Caterham Junction. As to grounds 
1, 2 and 3 the rule was refiised; as to the first, because it did 
not appear that there was any inequality of charge to 
persons using the same portion of the lines, and that it 
was not sufficient to show an inequality as compared with 
the rates charged on another line ; and as to the second 
and third, that as many trains stopped at Caterham 
Junction as at other stations of a similar character, and 
that there were no materials before the court upon which 
to decide whether or not more trains were necessary for 
the convenience of the public, and that no third class 
return tickets were granted to any of the stations below 
Croydon, of which Caterham was one. On the fourth 
ground a rule nisi was granted; but the rule was not 
drawn up, as the other companies were willing to provide 
the accommodation which the court thought ought to be 
provided for the shelter of the public (</). 

In Jones v. Eastern Counties Rail. Co, (3 C. B., N. S. 
718), the complaint was that the company issued season- 
tickets from Harwich through Colchester to London for 
20/. a-year, whereas the price of a season-ticket from 
Colcbester itself to London was 45Z. a year, the distance 
being thus twenty miles more, and the fare twenty-five 
pounds less. The court {e) (Williams and Willes, J J.) held 
that these fi.cts did not show a case of undue preference 



{d) 1 C. B., N. S. 422, reporter's note. 

(d) Ck)ckbam, C. J., and Crowder, J., being both shareholders in the 
company, took no part in the hearing. See 3 C. B., N. S. 7.20, n. 
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of the inliabitants of Harwicli over those of Colchester, 
Willes^ J., Baii, that to bring the case within the act it 
must be shown that the journeys are substantially the 
same (f). 

All these cases^ except Barret's^ s^nd one branch of the Remarks on 
Caterham case, turn upon the question of undue preference, SMea°^^ 
and leave untouched the question how &r a company, not 
showing undue preference, may refuse to afford &cilities 
for traffic. The preference complained of in them was 
held to be not undue, because not imder the same circum- 
stances, the journeys of the complainants being different 
from those of the parties preferred. As for Barret's 
application, that was re&sed, as being plainly that of a 
person seeking to have a complicated traffic arrangement 
re-arranged for his own peculiar benefit. It is remarkable 
as being the only one which turns solely upon the question 
of through traffic. 



Exclusion of Cabs^ Sfc.from Station. 

In Marriott v. London and South Western Hail. Co. Re Marriott. 
(1 C. B., N. S. 499; 26 L. J., C. P. 154; 3 Jur., N. S- Excl^of 
493; 28 L. T. 305), the company admitted to their om'ji^ns from 
station at Kingston tibe omnibuses of one Williams only, be undue. 
Marriott, another omnibus proprietor, had an omnibus 
running from Twickenham Station on the Kichmond and 

(/) Compare the decision in Hozier's ease, and the obsenrations of 
Cockbam, C. J., in Baxendale*s (^Reading) oase^ upon the preference of 
terminal to intermediate traffic. Where one company, in order to compete 
with anotiier, while charging Ss. from Derby to Hampton, charged at a 
rate eqnal to 2s, only from Derby to London by way of Hampton, Lynd- 
harst, C, refnsed an injanction to restrain the imposition of an nneqaal 
charge between Derby and Hampton. The application was made nnder 
an equality clause (3 Vict. c. li. s. 63), similar to s. 90 of the Railways 
Clauses Act, 1845 (8 & 9 Yict. c. 20). The Lord Chancellor doubted the 
jurisdiction of his court in the matter, but said that, even if he were sure 
that he could, he certainly would not interfere, as it did not appear that 
the public were prejudiced by the arrangement, which merely amounted to 
carrying the London passengers at too cheap a rate. Attorney^ General 
V. Birmingham and Derhy Junction Rail, Co,, 2 BaiL Ca. 124. 
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Windsor line to that station^ but his omnibuses were 

excluded &om Ite station-yard, the gates of which were 

about seventy-five feet from the station, so that passengers 

by his omnibus were much inconvenienced. The Com- 

plainant's omnibus was in competition with the defendants' 

railway. The company alleged that they did this in order 

to prevent unseemly rivalry and disputes between drivers 

Where railway and conductors, but the court (Cockbum, C. J., and 

v^^tle'defence Cresswell, Williams and Crowder, JJ.) made the rule 

ot public con- absolute for an injunction, on the ground that the balance 

balance of con- of convenience was against the public, and that the 

riST"^ Twickenham passengers especially were subjected to un- 

reasonable inconvenience. 
BeBeadell. In Beadell v. Eastern Counties RaiL Co. (2 C. B., 
Excluirira of N. S. 609; 26 L. J., C. P. 250), the company had agreed 
*tftti^™t ^^*^ ^^® Clark, a cab proprietor, to allow him, for a pay- 
nndue, unless ment of 600Z. a-year, the exclusive privilege of taking up 
venience ^^" passengers within their station-yard. Beadell, another cab 
shown. proprietor, who was allowed only to set down passengers 

at the booking-office, applied for an injunction, and 
Marriotts ca^e was urged upon the court. But the rule 
was refused (^) on the ground that no inconvenience to 
the public was shown to have arisen from the arrangement, 
Williams, J., observing, that it was very important to the 
interests of the public that vehicles plying for hire in the 
station-yard should be kept upon their good behaviour, by 
being under the control of the company. 
Re Painter, Similarly in Painter v. London, Brighton and South 
Exdnsion of Coa^t RaiL Co. (2 C. B., N. S. 702), where five fly pro- 
cabs of nume- prfetors, owninff toffether about fifty-six flys, were allowed 

rons owners ^ , .... . 

not undue: see exclusive privileges within the Brighton Station, the court 

Me Beadell. rg^gg^ g, rule applied for by a rival fly proprietor, although 
the motion was supported by affidavits of six other fly 
proprietors similarly excluded, deposing generally to in- 



(^) Cockbum, C. J., took no part in tbe discussion (2 C. B., N. S. 511, 
reporter's note). 



EXCLUSION OF CABS, ETC. 23 

convenience sustained by passengers from the exclusion. 
The arrangement made by the company was that imtil the 
whole of the privileged flys had entered and obtained 
feres, no other flys were allowed to enter or approach the 
platform to take up passengers, and it was alleged by the 
complainant that many passengers had been delayed by 
waiting until the privileged flys, which had obtained fares, 
returned to the station, or other flys had been sent for. 
But the court said that they were not satisfied that there 
had been a substantial injury or inconvenience to the 
public, and therefore could not interfere, Williams, J., 
remarking that "the complaint must come from those Complaint 
who use the railway." fr^m th^who 

And lastly, in the more recent case of Itfracombe ^^ <^« rail" 
Conveyance Co, v. London and South- Western Rail. Co. 
(Weekly Notes, 1868, p. 269), the complainants, who 
were a company established for the conveyance of pas- 
sengers and goods to and from Ilfracombe and Barnstaple, 
had been allowed by the company to enter their station- 
yard at Barnstaple to meet only two of the five daily 
trains. One Pridham, who carried on a similar business, 
was allowed, by virtue of a special agreement, to drive 
into the station-yard, to meet aU the trains. The gates 
were distant about 300 yards from the station. In three 
instances passengers had engaged tiie complainant^s con- 
veyances to meet them, but finding no such conveyances 
within the station-yard, had been obliged to avail tiiem- 
selves of Pridham's carriages. But the court refused the 
rule, Bovill, C. J., observing that the arrangements of the 
company were for the convenience of the public in pre- 
venting confiision; and that in all tiiese cases it must be 
clearly shown that the course complained of occasioned 
inconvenience to the public; and Willes, J., observing 
that Marriotts case had been subsequenfly explained (by 
the judgment in BeadelVs case) in tiie manner put by tiie 
chief justice. 
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Result of cases. The result of these cases (A) must therefore be taken to 

be that omnibus proprietors, &c., as such, have no locus 
standi to apply for an injunction, but that an injunction 
may be granted to admit their vehicles if it be proved to 
be for the benefit of the public that they should be 
admitted. 



Coal Traffic. 

Us Mansome, The first case argued was that of Ransome v. Eastern 
Comp^g Counties Rail Co. (26 L. J., C. P. 91 ; 1 C. B., N. S. 437 ; 
coal merchants. 28 L. T. 439), where the railway company agreed with 

P. & Co., Peterborough, coal merchants, to carry for them 
large quantities of coals for three years fi^m Peterborough 
to various places on their railway; and the complainant, a 
coal merchant at Ipswich, sent coals fi:om Ipswich to 
various places on the same railway, and the company 
charged him more for carriage than they charged P. & 
Co.; the professed object of the difierence in charge 
being to enable P. & Co. (whose coal came to Peter- 
borough by railway) to compete with the complainant, 
whose coals came as fiir as Ipswich by sea. The court 
(CressweU and Crowder, JJ.) in* a considered judg- 
ment (z) held, that this was giving an undue preference 
to P. & Co. In delivering judgment, CressweU, J., said ; 

Meaning of " The first thing to be ascertained is the meaning of the expressions 

" undue pre- * undue or unreasonable preference or advantage/ and * undue or unreason- 
ference. ^^^ prejudice or disadvantage.' Are those words to be construed with 

reference to the interests of the parties using the railway only? or may the 
interests of the railway owners be taken in any manner into consideration? 
Ex. gr., if one thousand tons can be carried for a lower sum per ton per 
mile than one hundred tons, yielding an equal profit per ton to the railway 

(A) See also Bm'ker v. Midland Mail, Co., 18 C. B. 46, where it was 
held that no action lies for excluding an omnibus. 

(i) This decision was against the railway company, " onl^ because it 
appeared to be the manifest object of the company, in charging different 
rates, to enable one set of coal owners to compete with another set ;" per \ 

Crowder, J., in Nicholson v. 6rreat Western Mail, Co., 6 C. B., N. S. 436. j 
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company, may they so regulate the charge as to derive snch equal profit? 
Would the lower rate charged for the larger quantity give an undue pre- 
ference? ... If two railways start from the same terminus, and Preference of 
arriye at the same terminus by different routes, must they charge for terminal to 
the whole line at the same rate as from intermediate stations to either ^^™^ 
terminus? Ex. gr., there are two lines from Portsmouth to I/>ndon — the 
London and South-Western, yik Bishopstoke and Winchester; and the 
London, Brighton and South Coast, by Brighton, — must they charge as 
much per mile for passengers and goods from Portsmouth to London, as 
from Winchester or Brighton to London? or may they carry at a lower 
rate the whole distance, in order to compete with each other, without being 
subjected to the charge of imposing on the Winchester or Brighton traffic 
an undue or unreasonable disadvantage? After a good deal of considera- Fair interests 
tion, we think that the fair interests of the railway ought to be taken into ®^ railway 
account ; and then the questions above suggested assume a very compli- t^ken^bSo 
cated and difficult character." • • . account. 

He tten observes that the case before the court was free 

from those difficulties, because the difference in the rates 

was founded manifestly on the intention to enable P. & Co. 

to compete with the complainant, a rival coal merchant. 

Therefore, without deciding that a railway company may 

not charge different rates where coals are carried in large 

and small quantities, the court thought the continuance of Preference of 

the practice complained of should be prohibited, due regard rival coal mer- 

beinff had to the circumstances, if any, which rendered the chants, pnm& 

° . facie undue, 

cost to the company of carrying for the one party less than 

the cost of carrying for the other. 

The same view of the statute (see 1 C. B., N. S. 497) Jie OxUde 

was taken by the same two judges in the same month, in ^ _^ *' 

Oxlade v. North-Ea^tern Rail. Co. (1 C. B., N. S. 454; Carriage of 

26 L. J., C. P. 129; 3 Jur., N. S. 637; 28 L. T. 340), "^^ 

where, from the master's report, it appeared that a certain 

lowering of coal rates complained of was induced by a desire 

on the part of the company to introduce northern coke 

into Staffordshire (A). Oxladis rule was in six branches. Favouring one 

and this was the only one on which he succeeded; the Jrticle'of'com- 

same court holdinsr that the company, not beinff common merce, abso- 

^ 1- .7> & lutely undue. 

(A) This was the ground of the decision. See the remarks of Crowder, 
J., in NicJwlson v. Great Western Rail. Co., 6 C. B., N. S. 436. 
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carriers of coal(/), were not bound to carry all such coal 
as might be offered for carriage ; that the company were 
not bound to provide depots for the coal of the com- 
plainant similar to those which they had already provided, 
under the superintendence of their agent, for other coal 
owners after an inquiry into the requirements of the dis- 
Restrictions trict; and that the company were justified in refiising to 
coal traffic, not furnish the complainant with trucks, by the complainant's 
undue. refusal to pay demurrage. 

It appeared that the course which the company had 
pursued in conducting their coal traflSc was adopted by 
them for the piirpose of preventing any obstruction of the 
general traffic of the railway ; and that, with regard to the 
lower rates complained of, the carrying in full train-loads, 
at regular times, and without stoppages, enabled the com- 
pany to carry for the parties preferred at less cost than 
they could carry for the complainant, the fundamental 
consideration being, the amount an engine can earn by 
the number of miles it goes(w2). The court was of 
opinion, " upon the whole, that the rule should be dis- 
charged upon aU points except upon the complaint of a 
preference foimded upon three special agreements," Upon 
this point the court said, that, as it appeared that as " a 
desire to introduce northern coke into Staffordshire " in- 
duced the company to make these agreements to carry at 
a lower rate, they ought to desist from charging the 
lower rate, so far as they were influenced in charging it 
by the above motive, inasmuch as lowering a rate for the 
purpose of introducing northern coke into Staffordshire 
was giving an undue preference to that traffic, 
i?^ Harris, In Harris v. Cockermouth and Workington Rail. Co. 

(I) See Palmer v. Grand Junction Bail, Co., 4 M. & W. 749; John- 
son v. Midland Mail. Co., 4 Exch. 367. 

(m) It had been referred to the master to report whether there was any 
and what difference between the circumstances under which the company 
had carried for the preferred parties and the circumstances under which 
they had carried for the complainant ; and whether and how the company 
were enabled by reason of such difference of circumstances to carry for the 
preferred parties at a less cost. 
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(3 C. B., N. S. 693; 27 L. J., C- P. 162; 4 Jur., N. S. Preference 
239; 30 L. T. 273), the company had agreed with the SST^of^'L. 
lessees of certain collieries to carry coal for them at a stmcting an 
lower rate than they carried coal for the complainant, in uSdueT^ ^°*' 
consideration of the lessor, Lord Lonsdale, having laid 
down tramways in connection with the railway, and had 
still further lowered the rate under the influence of a 
threat that imless they did so, the lessor would construct 
another line of railway, and so divert from the company 
an essential portion of their traffic. The court made 
absolute a rule for an injimction without calling upon 
counsel to support it. In giving judgment, Cockbum, 
C. J., said :— 

'* The conrt has already intimated^ if not absolutely decided (n), that a 
company is entitled in determining the rate of tolls they will impose upon 
any particular traffic, to take into consideration any circumstances either 
of a general or local character which may enable them to charge less in All circnm- 
Bome cases than in others. As, for instance, if a company were to lay down stances to be 

4>a1f Afi into 

a rule that if a given quantity of coal or other commodity were brought to -cconnt 
them to be carried at one time, or at regular interrals, they would charge 
a lower rate than they would charge for a smaller quantity, or for goods 
brought at uncertain times, in consideration of the difference of cost of 
working the line; that might be a fair and legitimate ground for a difference 
of charge. So, also, if a company made a difference in the rate of charge 
between terminal and intermediate traffic, there might exist fair reasons to 
justify them in so doing. . . . But these are cases in which the whole 
public is treated with perfect equality; and they differ very materially from 
the present case. Here ... a difference is made in the charge for 
carriage in f aTonr of Lord Lonsdale's tenants, because otherwise it is feared 
that Lord Lonsdale or his tenants will abstain from sending their coals by 
the defendants' railway, and will send them by some other route, or by a 
railway which Lord Lonsdale would be induced to construct for that pur- 
pose. In my opinion that is not a sufficient ground for the preference 
given." 

After remarking that if the justification offered by the 
company were to be taken into consideration, there would 
be no Hmit to the defences which a railway company Purpose of 
might set up, the chief justice observed, that the " obvious equality for all 
intention " of the legislature " was, that there should be ^^^^\ "^e ^'^^' 

^ cnmstances. 

(n) See Ransomed ease, and Oxlade's case, ante, p. 25. 
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an equal rate of cliarge In respect of the carriage of all 
goods under the like circumstances ; and that, although 
the company may be justified in laying down special rules 
as applicable to particular cases^ provided that they bon& 
fide act with reference to their own interests and the in- 
terests of the publicy they are not at liberty to make special 
bargains with individuals whereby one is benefited to the 
prejudice of the other." 
Bs Eamome In Ransome (No. 2) v. JSastern Counties Rail. Co. (4 
(Na2). ^ ^^ ^^ g^ ^^^ ^ 2^ j^ J ^ C. P. 166 ; 4 Jur., N. S. 282), 

"^"""ftmffi * ^® company had established a system of carrying coals 
by assignment according to assigned districts, comprising places on their 
undue'"*^'*'"^* line, at certain lower rates for quantities not less than a 

" train-load" of 200 tons. Ransome was a coal dealer at 
Ipswich. The districts were so adjusted that the places 
where Ransome dealt were distributed into three districts, 
so that, in order to take advantage of the lower rates, he 
would have had to send firom Ipswich three fiiU " train- 
loads," which was a larger quantity than he could profit- 
ably send, whereas the rival dealers at Peterborough, by 
reason of one of the assigned districts embracing seven of 
those places at which Ransome dealt, were enabled to 
send their coal in such quantities as to avail themselves of 
the reduction. It was sworn, on behalf of the company, 
that they would make no profit at all if they were to carry 
less than a train-load in a separate train at a lower rate ; 
Refusal to that the districts had been adjusted with regard to their 
ce^intaiS' population ; and that they had not been adjusted in order 
loads legiti- to give preference to one set of coal dealers over another. 

The court thought, ^* on the whole," that the ground of 
complaint against the assignment of districts was not sus- 
tained, for, although it was disadvantageous to the com- 
plainant, it was his misfortune, which the court could not 
remedy, if the state of his trade was such that it happened 
not to accommodate itself to a scale and system of rates 
not appearing to be disadvantageous to the public at large. 
Abatement of or objectionable in other respects. Upon a second ground 
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of complaint, however, viz. — that the company had made natmjl adyan- 
a scale of charges for the carriage of coals from Peter- proximity, held 
borough and Ipswich respectively to various places, the ^<^^®* 
effect of which scale was to diminish the natural advan- 
tages which the Ipswich dealers possessed over those of 
Peterborough from their greater proximity to those places, 
the rule for an injunction was made absolute on the 
ground that the company had not satisfactorily explained 
how, in making out their scale of charges for each dis- 
trict, the charges for the district in which most of the 
complainant's trade lay diminished very much more in 
proportion than was the case with places still fiirther dis- 
tant. 

In Nicholson (1^0.1) Y. Great Western Rail, C(9.(5C.B., Be NlchoUon. 
N. S. 435; 28 L. J., C. P. 89; 4 Jur., N. S. 1187; 2 Y^^f~^ 
L. T., N. S. 355), the facts were that the company agreed induced by 
with the Ruabon Coal Company to carry coal for them regnS traffic, 
at a lower rate in consideration that the Buabon Company held not undue, 
would for ten years, beyond 100 miles, send along the 
Great Western line such a quantity of coal as would pro- 
duce to the company a yearly gross revenue of 40,000/., in 
fiilly-loaded trains. The court, in a considered judgment, 
held that this was a legitimate agreement, although the 
effect of it was to exclude from the lower rate those persons 
who could not give such a guarantee, for that although it 
was manifest that the Suabon Company had many and 
important advantages as against the complainant and 
other coal owners in the Forest of Dean, still the question 
remained, were they undue or unreasonable advantages ; 
and that mainly depended on the adequacy of the consU Whether pr&. 
deration given; but it was observed, that if the com- ^^l^^l^on""^ 
plainants had disputed that the lower rates charged were amount of 
comparatively fair, the court would have ordered an in- p^fit 
vestigation by an engineer or traffic manager of practical 
experience (o). 

(0) « In this case the court did not intend to decide that a prima facie 
case of preference is sufficiently answered by stating a difference which 



30 ADMINISTBATION OF TRAFFIC ACT, 1854. 

1860. In Nicholson (No. 2) v. Great Western Rail. Co. (7 

WhatU^ro- C. B., N. S. 755 ; 2 L. T., N. S. 234), the fects were the 
portional profit game as those in the above case, with the additional charge 

that the agreement of the railway company was not com- 
paratively fair, i. e., was not so remunerative to them as to 
justify their entering into or continuing it. It was sworn, 
on the part of the complainant, that the effect of the agree- 
ment would be to do incalculable injury to the complainant 
and other Forest of Dean coal-owners. But it was sworn, 
on the part of the company, that the Forest of Dean coal 
traffic was irregular, imcertain and small, while that of the 
Ruabon Company was in full train-loads over a distance 
of 1 00 miles and upwards ; that it was a recognized prin- 
ciple in all traffic, and especially in coal traffic, that the 
longer the distance and the fuller the loads, within certain 
limits, the greater the profit in proportion, the saving in 
locomotive power being great on the longer distance ; and 
that the company were ready to enter into a similar agree- 
ment, or an agreement on average terms for smaller quan- 
tities, with the complainants themselves. 

The court being divided, the rule dropped. Erie, C. J., 
and Keating, J., were for discharging it, Williams and 
WiUes, J J., thought that the questions of fact should be 
referred to some person of practical engineering knowledge. 
In the course of his judgment, Erie, C. J., observed : — 

** I take it where the power of making contracts is essential for making 
commercial profit, railway companies have that power as free as any mer- 
chant, subject only to the duty of acting impartially, and this duty is per- 
formed when an offer of a contract is made to all who wish to adopt it. 
Large contracts may be beyond the means of small capitalists : contracts 
for long distances may be beyond the means of those whose traffic is 
confined to local districts : bat the power of the railway company to con- 
tract is not restricted by this consideration." 



may or may not be material in the circumstances between the carriage for 
the complainant and that for his rival, without showing that such difference 
practically affects the fair charge for carriage, to an extent proportionate 
to the difference of charge actually made to the seyeral customers." Per 
Willes, J., in Garton't case, 6 C. B., N. S. 656. 
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In Ransome (No. 4) v. Eastern Counties Rail. Co. (8 C. I860. 

B., N. S. 709; 29 L. J., C. P. 329 ; 2 L. T., N. S. 376), ^'^''^'^^ 
Mr. Ransome, a coal dealer at Ipswich, sought the protec- — 1- 
tion of the court from an alleged undue preference by the ^anJ^°*^™^^* 
company over the Peterborough coal dealers for the fourth 
and last time. The new matter of complaint was that full 
train-loads were carried at the reduced rate as far as Cam- 
bridge only, at which point the special coal trains were 
broken up, and the coal carried thence, still at the reduced 
rate, by ordinary goods trains to the places comprised 
within the district in which the complainant dealt. The 
tariff of the company had been revised according to an 
amended scale in conformity with the previous judgment 
of the court, and it did not appear that there had been any 
infringement of the tariff in point of fact. 

The court (Erie, C. J., and Williams and Byles, J J.) dis- 
charged a rule which had been obtained for an injunction. 

Erie, C. J., observed : — 

** The tariff in question has been nnder the consideration of the court, 
and its principle has been sanctioned more than once; that principle being 
that a railway company may reasonably, with a view to their own advan- 
tage, give encouragement and facilities to persons bringing large quantities Preference in 
of goods for conveyance for long distances, which they do not afford to consideration 
persons bringing goods in smaller quantities and to be carried shorter dis- larger 
tances. The tariff in question is framed upon that principle ; and the Q^due. 
principle specifically applied to the scale was that when the Peterborough 
coal dealers consigned coals to the particular district numbered 8 in full 
train-loads, the company, according to the tariff, were at liberty to charge 
them the lower rate which is now complained of . . . . The court having 
already held that the tariff is a valid tariff, it is expedient, seeing the great 
interests that are involved and the arrangements that have been made upon 
the faith of it, that its principle should be adhered to." 

After explaining that the breaking up of the train -loads 
midway by the company for their own convenience 
afforded no just ground of complaint, the judgment pro- 
ceeds : — 

" It has been much pressed upon us that the Ipswich coal dealers have 
suffered from the competition with the inland coal, inasmuch as from the 
number of places in the district to which the Peterborough dealers send 
their coals they are enabled to send them in full train-loads. But that 
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Fall train- 
loads. 



observation will apply to all cases where the constmctdon of a railway has 
made a given district more accessible. Until the inland coal could, by 
means of the railway, be brought into the neighbourhood of Ipswich, the 
dealers in searbome coal had almost a monopoly of the supply. The quet^ 
tion of eompetition is not one that the court can entertain. All we require 
is that the company should hold out equal facilities to all persons using the 
railway; and it appears to me that the stipulation for a lower rate of 
charge for the conveyance of full train-loads is a fair and reasonable stipu- 
lation." 



Williams, J., concurred, saying, however, that the sug- 
gestions of the complainant's coimsel aflforded *' no incon- 
siderable ground of suspicion that the former decision may 
have proceeded on mistaken considerations," but that he 
thought the court was bound to abide by their former judg- 
ment. And Byles, J., said, that if he had seen that less 
than a fiill train-load had been sent to the point where the 
train was broken up, or that less than the &11 train-load 
had found its way into the particular district, he would 
have been for granting the injunction, but that, as it was, 
it appeared that the whole consignment was forwarded, 
although, for the convenience of the company, part was 
forwarded by the ordinary goods train. 

In Oxlade (No. 2) v. North-Eastern Rail. Co. (15 C. 

B., N. S. 680), Mr. Oxlade, a coal merchant, complained 

that the company would carry coal for colliery owners 

only, and refused to carry coal for him at all, although he 

only, no undue tendered for freight a sum far exceeding any charge which 

nreierence ^ .^ o 

the company could legitimately make. He was prepared 
to oflfer for carriage about sixty tons a-week. The com- 
pany's defence was that about 8,000,000 tons passed over 
their railway yearly, requiring an average of 5,000 trucks 
every working-day throughout the year ; that they had 
more than 34,000 coal trucks ; that it was of the utmost 
consequence that they should not be delayed in transit ; 
that if the company were compelled to receive Mr. Oxlade's 
coal at their stations in the manner in which he required 
them to do, it would be utterly subversive of the existing 
system of traffic, and it would not be possible for the com? 



Jte Oxlade 
(No. 2). 
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pany to conduct the traffic on their railways ; and finally, 
that they were not common carriers of coals. The court 
discharged a rule for an injunction, affirming the considered 
judgment in Re Oxlade (1 C. B., N. S. 454), holding that 
the company had a perfect right to say they would carry 
coal for coUiery owners only. 

In WestY. London and North- Western Rail. Co, (L. He West, 
E., 5 C. P. 622 ; 39 L. J., C. P. 282 ; 23 L. T., N. S. ]!]^ 
371), the company, having land adjoining one of their Storage for 
stations, let the whole of it to Perkins, a coal merchant, ^ ' 
for the purpose of storing coal brought by their line, al- 
though he neither required nor used the whole, and refused 
to let to West, another coal merchant, either another piece 
of land for storing coal, or a part of the land not actually 
used by Perkins. West then applied for an injunction to 
compel the company to desist from allowing Perkins to 
store coal upon their land, or to give similar fiwjilities to 
him. The court was divided in opinion ; Bovill, C. J., Conrt eqnally 
and Keating, tJT., being for granting an injunction, and ^^^^^ ^ *° 
Montague Smith and Brett, J J., for discharging the f erence in cool 
rule. BoviU, C. J., held, that the effect of what had been S^ "*'"* 
done by the company was to exclude the complainants 
from any share of the facilities for coal traffic existing at 
the station, and that it practically excluded their coal to 
that station, thus creating a monopoly of the trade in favour 
of Perkins, to the prejudice not only of tiie complainants, 
but of the public. The judgment of Montague Smith and 
Brett, JJ., proceeded on the ground that the court had 
no jurisdiction over the case under the Railway and Canal 
Traffic Act, since the complaint did not relate to the con- 
veyance of the coal, or to the receiving, forwarding or 
delivering of it. " It seemed to them," they said, " that if 
they were to extend their jurisdiction to things beyond 
those relating to*the conveyance of traffic and the matters 
incidental to its transport, they would exceed the autho- 
rity conferred on them by the act, and might be asked to 
extend their interference to various matters not at all con- 
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templated by it — such as the arrangement respecting re- 
freshment-rooms, book-stalls, and other like matters*" 

The circumstances of the coal traffic are so peculiar, and 
a systematic arrangement of it is so necessary to the proper 
conduct of the rest of the traffic of railway companies, that 
the convenience of the company seems to have been a 
more leading element of consideration with the court in 
these than in other cases imder the act. Full train-loads, 
it will have been seen, were in each case carried for the 
preferred parties. Another leading element of considera- 
tion was the profit of the company, and the judgments in 
Ntcholson^s case might almost seem to go the length of 
laying down that preference may be shown to any extent, 
provided the consideration for it be adequate with refer- 
ence only to the profit of the company. The providing 
of the public with a sufficient supply of coal was also an 
element of consideration ; but the providing it at sls low 
a price as possible was not kept much in sight ; and the 
general result of the cases would seem to favour monopoly 
in the coal trade, rather Ihan competition. 



Preference of 
company's 
agent, nndnc. 



Traffic of Carriers ( /?). 

In Baxendale v. North Devon Rail. Co. (3 C. B., N. S. 
324 ; 30 L. T. 134), the complainant was a common carrier. 



{p) In addition to the cases in the text, which relate to applications for 
an injunction onlj, numerous cases, both before and after the Act of 1854, 
have settled in different shapes the conflicting claims of carriers and railway- 
companies. Thus it has been held that carriers must be treated in no 
manner differently from the rest of the public. {Parker v. Ghreat Wegtem 
Rail. Co., 3 KaU. Ca. 363 ; 7 M. & G. 263, followed in Crouch t. Great 
Northern Rail. Co., 9 Ex. 556; 11 Ex. 742.) One carrier must be treated 
the same as another. (^Parker v. Great Western Rail. Co., sup.) That 
a railway company cannot charge more in proportion for a " packed parcel," 
i. e., a parcel containing several consignments in its own one inclosure, has 
been decided in a long series of cases, of which the fallowing is perhaps the 
best sample : — By a clause in their special act (6 Will. 4, c. Ixxv. s. 133), a 
company was empowered to charge for small parcels " as to them should 
seem propner." The company had charged double for packed parcels, and 
the plaintiff (a carrier) paid under protest, and sued for the excess. The 
jniy having found that there was no extra risk attaching to the carriage of 
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trading under the name of Pickford & Co. The complaint 
was, that the company charged 2s. 6d. per ton more to 
Baxendale than they did to persons whose goods were 
consigned by and to the company's own agents at certain 
places, whereby it was sworn that the company ^* charged 
and compelled the complainants and the public to pay 
2s. 6d. per ton more for goods forwarded by them from 
Bristol to Barnstaple than the company charged to other 
persons." . The defence was, that the difference in charge 
was in reality made by the Bristol and Exeter Kailway 
Company, whose line was in connection with that of the 
North Devon Railway Company; that owing to a contract 
made by the Bristol and Exeter Railway Company with 
one Wall, the through rate, formerly higher, could not 
have been reduced except on the condition of consignments 
being made to Wall. But the court granted the injunc- 
tion, confining it to the line of. the North Devon Railway. 

In Cooper v. London and South- Western Hail. Co. Me Cooper. 
(4 C. B., N. S. 738), the company had been in the habit of xjnloadinff 
unloading goods coming by their railway from the South- gratis for rival 

A. T\ ^ "jj. ''Tj j/» carriers, undue, 

ampton Docks consigned to earners m jLondon, and of 
placing them in or near the waggons of the consignees 
without extra charge. This practice they discontinued, 
refusing to unload without extra charge for any persons 



the packed parcels, a verdict was entered for the plaintiff and upheld by the 
court. The ground of the decision was that the equality clause controlled 
the clause which empowered the company to charge as they thought fit, 
Willes, J., saying that it was " clear upon the whole facts of the case that 
the increased charge was made for the purpose of preventing people likely 
to send packed parcels, i. e., carriers, from entering into competition with the 
company in the conveyance of goods,— a thing which it had over and over 
again been decided that the company could not do." {Piddington v. South- 
JSastern Mail, Co., 6 C. B., N. S. ill; 27 L. J., C. P. 295; 22 Jur. 953.) 
But where the defendants were a railway company from Folkestone to Lon- 
don, and a steamship company from Boulogne to Folkestone, and charged 
the plaintiff, a carrier at Boulogne, a double rate for packed parcels from 
Boulogne to London: it was held that the contract being made in France, 
where there was no restriction similar to that of the English equality clause, 
the plaintiff could not recover the excess charge. {Branley v. South-Eastem 
RaiL Co.. 12 C. B., N. S. 63 ; 31 L. J., C. P. 286.) See further, as to 
remedies for an excess charge, note to sect 6 of the Act of 1854, Appendix, 
and the cases there cited, p. 152. 

d2 
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except Messrs. Pickford. Cooper, a carrier, was denied 

the aid of the company's servants in the unloading of his 

goods of the same description, and coming from the same 

bnt injnDction place. The court, "looking at all the circumstances of the 

refased, from n n* \. j ix» •• jj ... .-• 

application case, discharged a rule tor an mjunction enjommg the 
being wrongly company to unload the trucks containing Cooper's goods, 

but intimated that the company were not justified in giving 
facilities to Pickford which they did not give to Cooper, 
and that if Cooper had confined his complaint to the com- 
pany's giving the advantage to Pickford, he might have 
been entitled to relief. 
Jls Baxendale In Baxendale v. Great Western Rail. Co., Bristol case 
(Bristol case). ^5 q g^ jj ^ g^ 3^9 . gg L. J., C. P. 69 ; 4 Jur., N. S. 

Preference to 1241; 32 L. T. 160), the complainants were common 

cnstomer on • « T»«JiiXn • /* ai 1 

other lines of camers from Bristol to Ijondon, usmg tor that purpose 

same company, the Great Western Railwaf. They were also common 
nndue. , , . • . 

carriers firom Bristol to various other places, using for 

that purpose lines in rivalry with the Great Western 

Company's lines, other than that fi'om Bristol to London. 

Somerville, a paper maker near Bristol, was in the habit 

of sending large quantities of paper by rail to London and 

to other places. He employed the complainants to carry 

it, and they sent it by the defendants' line. The company 

raised their rate, and Somerville refiised to send by the 

complainants at that rate ; whereupon the company agreed 

to charge Somerville for carriage at a lower rate than the 

general public, under a special agreement, whereby the 

paper carried at the lower rate was to be free of cartage 

at Paddington and at the risk of Somerville, who, on his 

part, agreed to send all other goods he had to send by the 

defendants' lines at the ordinary rates. It was urged for 

the company that the validity of a special contract was 

virtually allowed in Oxlade's case^ but Cockbum, C. J., 

said the question was not raised there. And although it 

was stated that it was a great gain to the company and 

a fair equivalent for the difference of charge to have the 

whole of Somerville's general traflBlc, together with the 
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advantage of the goods being carried from Bristol to 
London at his risk, it was not alleged that Somerville's 
traffic from Bristol to London alone was worth the differ- 
ence in charge, which amounted to nearly one-third of the 
entire price of carriage. And the court held that it was Promise of 
not a legitimate ground for giving a preference to one of general castom, 
the customers of a railway that he engages to employ other preference, 
lines of the company for traffic distinct from and uncon- 
nected with the goods in question or their carriage, inas- 
much as the advantages stipulated fox* were wholly distinct 
from and did not affect the price or profit of the carriage 
from Bristol to London. 

In Baxendale v. Great Western Rail. Co.^ Reading case Re liaxendale 
(5 C. B., N. S. 336 ; 28 L. J., C. P. 81 ; 4 Jur., N. S. (l^«^^««e)- 
1279 ; 32 L. T. 128), the company had previously charged Preference by 
3*. 6rf. a ton on all goods conveyed on their railway between themsclvM, 
Keadine and London. The ffoods were collected and de- ^^^*^^ .6"*^ ^f 

T J1111 -I1T* 11 1 col'ecting and 

livered both by the company and by Baxendale at 45. lOa. delivering 
a ton. The company raised the charge for carrying to ^^^^ ^^^^ 
8*. 4rf. (being the aggregate of the two former charges of 
carrying and of collecting and delivering), and advertised 
that they would collect and deliver free of charge. The 
real purpose of the arrangement was to compel persons 
employing them as carriers to employ them also to collect 
iand deliver. The considered judgment of the court ( Cock- 
bum, C. J., and Williams, Crowder and Byles, J J.) was 
delivered by Cockbum, C. J., who had observed, in the 
course of that argument, that the real question was, whether 
the company were not under colour of a charge for carriage 
upon the railway, making the complainants pay for a ser- 
vice which they did not require at their hands. 

After stating the facts, and that it was not necessary to 
call fiirther upon coimsel for the complainants, who had 
been stopped by the court, the judgment proceeds as 
follows : — 

'' It is alleged on the pari of the complainants, and scarcely denied on Object of com- 
the part of the defendants, that the real purpose of the arrangement is to panjr to get 
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collecting bnsi- compel persons desiring to have their goods conveyed bj the railway, to 
ness into their employ the railway company to collect and deliver such goods, and thus to 
own an . secure this business and the profit upon it to the defendants, as well as to 

exclude the complainants from competing with the defendants in this de- 
partment of business. We entertain no doubt that this representation is 
true, and that such is the purpose and will be the effect of this scheme of 
the company if it is suffered to be carried out. Some attempt, indeed, was 
made to show that a desire to avoid competition with other railways had 
prompted the alteration of this rate of charge ; but the attempt totally 
Defence of failed, and is unworthy of further consideration. The main stand made 

company that \^j ^q counsel for the company was on the ground, first, that although the 

thev conducfc 

their trade as legislature has imposed on. railway companies the obligation of affording 

they please. accommodation on equal terms to the public, it cannot have been the inten- 
tion to deprive them of the right possessed by all trading companies, as 
« well as by individuals, of using their property and managing their affairs, 

within the scope of the purposes for which they are constituted, in such 
manner as they think most to their advantage ; and, secondly, that in the 
present instance the company had, by act of parliament, the power of raising 
their tolls at their own will and pleasure, provided they raise them equally 
as against all persons ; that here they ^ave raised them equally against all, 
and that it was not within the authority of this court to fix limits to the 
amount of accommodation which the company might think proper to afford 
gratuitously, beyond the conveyance by the railway for which the toll was 
charged. We think there is little difficulty in disposing of this argument. 
• It is abundantly clear from the statutory enactments, which enjoin on rail- 
way companies the obligation to afford accommodation on equal and rea- 
sonable terms, and from the provisions of the statute by which jurisdiction 
is given to this court against the affording of undue preference, or the 
Kestriction of imposing of undue prejudice or disadvantage, that it was not the intention 
rights of com- of the legislature to leave to railway companies the unfettered exercise of 
pany. ^j^^jj. rights as proprietors of their respective lines ; but in return for the 

great power which it has conceded to them, and the monopoly of the carry- * 
ing business of the country, which in a great degree they have been enabled 
to acquire, it has imposed upon them the obligation of affording accommo- 
dation on equal terms to the whole of the public. The policy and justice 
of such a requirement are manifest, it being obvious that the powers of a 
railway company, and its monopoly, under the impossibility of all competi- 
tion, might otherwise be converted into a means of very grievous oppres- 
sion by a difference in point of charge, or in point of accommodation made 
in favour of one man at the expense of another, or by disadvantages in 
respect either of charge or accommodation imposed on one as compared 
with another, and it is plain that the oppressive effects of such inequality 
will be equally great, whether its motive and operation be to benefit third 
parties, or the railway company itself. Such being plainly the intention of 
the legislature, and this court having been constituted the tribunal by 
which any injustice or inequality of working of the railway system, as 
between the companies and the public, are to be redressed, we must endeavour 
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to iMreTent any injustice either in the rate of charge or the degree of accom- 
modation afforded. At the same time we must caref ally avoid interfering, Limit of re 
except where absolutely necessary for the above purpose, with the ordinary striction. 
rights which (subject to the before-named qualification) a railway company 
in common with every other company or individual possesses, of regulating 
and managing its own affairs, either with regard to charges or accommo- 
dation, or to the agreements and bargains it may make in its particular 
business. Greater difficulty, no doubt, arises in dealing with cases in which 
the purpose and effect of the matter to be considered, although it may 
incidentally have the effect of prejudicing third parties, is in reality to 
benefit the company itself, than in those in which the immediate object is 
to giye an undue advantage for the benefit of a third party. Yet we think 
that no serious difficulty will be found in ascertaining the principles on 
which the authority of the court should be exercised. It may be con- 
venient, in the first place, to advert to a distinction, not always kept sight 
of in argument, between oases in which the interests of the company sought 
to be promoted by the regulation or act complained of, is one which arises 
with reference to the railway itself as to which the question occurs, and 
those in which the benefit sought to be obtained by the company is one 
which has reference to interests distinct from those of the particular railway, 
as where, for example, the company are the proprietors of another railway, 
or carry on some other business. In the latter class of cases, it appears to Company 
us clear that the company must be taken to be, quoad the particular rail- having sepa* 
way, in the position of third parties, and that they cannot, with a view to .^. .. . from 
such separate interests, give an undue preference or impose an unreason- railway are 
able disadvantage, any more than they could 'do so to promote the interests third parties 
of any other party. qaoad railway. 

^ Thus, if a railway company, being promoters of one line, from A. to B., 
and of another from C. to D., were, in order to obtain the custom of a par- 
ticular individual on the first of those lines, on which they might be subject 
to competition from a rival line, to agree to convey his goods on the line 
' from C. to D. at a cheaper rate than those of another person, using only 
the latter line; or, if a railway company carrying on, in addition to its 
business as carriers on the line, that of carriers to and from the termini 
of the railway, were, with a view to obtain additional custom in the latter, 
to carry on the railway for those who employed them as carriers to and 
from the railway at a lower rate than for those who did not; in both 
these cases we should have no difficulty in holding, that the company 
-must be considered, as regards those separate interests, in the light of third 
parties, and that they cannot promote those interests at the expense of the 
right of the public to that equality on the particular railway, which it was 
the intention of the act of parliament to secure. Greater difficulty and 
nicety perhaps arises in dealing with cases in which the purpose is to benefit 
the company in their character as proprietors of the railway. In these 
cases, the court might feel greater reluctance to interpose, partly from 
an unwillingness to interfere with the parties in the numagement of their 
own affairs, partly from a disposition to give companies credit for acting 
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on an enlightened view of their own interests as identified with those of 
the public ; yet, if the conrt became clearly satisfied that the company 
were seeking to promote its own advantage by establishing an inequality 
which was unreasonable under the circumstances and operated unfairly 
and injuriously on .particular individuals, or that it was affording to one 
person or set of persons an advantage which it would not afford to another 
under similar circumstances, this court would not hesitate to interfere to 
prevent such a result, although by doing so they might prevent the company 
from securing all the profit that it might otherwise derive from the use of 
its property. Thus, were a complaint made that a railway company, as 
between two intermediate stations, charged a higher rate than was due for 
the interm^ate space, in proportion to the charge made on the entire line 
of railway ; this court, if it were made to appear that the disproportion 
was not justified by the circumstances of the traffic, — ^in other words was 
an undue prejudice or UBreasonable disadvantage to those using the part 
of the railway in question, — ^would interfere to set aside such arrangement. 
So, again, if an arrangement were made by a railway company, whereby 
persons bringing a larger amount of traffic to the railway should have 
their goods carried on more favourable t^rms than those bringing a less 
quantity, although the conrt might uphold such an arrangement as an 
ordinary incident of commercial economy, provided the same advantages 
were extended to all persons under the like circumstances ; yet it would 
assuredly insist on the latter condition, and would interfere in the case of 
any special agreement by which the company had secured to a particular 
individual the benefit of such an agreement to the exclnsion of others, or 
even where an attempt had been made, by keeping the agreement secret, 
to make it operate unduly to the prejudice of third parties. This reasoning 
appears to us to dispose effectually of the argument that the court cannot 
interfere to prevent a railway company from fixing the rate of tolls to be 
taken on its railway, in such manner as shall best promote its own interests, 
in cases where by so doing the company subjects others to unreasonable 
ditadvantage, or operates to their prejudice by giving undue preference to 
third parties. 

" We proceed to consider the second ground taken by the defendants, 
which is in substance, that having power to raise their rates of charge 
for carrying on their line, and having done so equally as regards all, 
they do not come within the statutory prohibition against undue pre- 
ference or undue prejudice, by affording other accommodation in addition 
to that of carrying on their line. We think this argument rests on' 
two obvious fallacies : that of supposing the charge in question is one 
made by the company in reference to, their character and interests with 
respect to the railway ; whereas in reality the charge is made by them in a 
character and interest independent of the railway, namely, as carrier^ to 
and from the termini of the railway ; and secondly, that the company can 
convert that which is in reality a charge for collecting and delivering, as 
well as for carrying, into one for carrying only, by affixing to it the latter 
denomination in their table of fares. It is true, no doubt, that the com" 
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pany's acts give them power to impose their own rates of charge for the 
carriage of this description of traffic ; bnt these acts give them no power 
to impose tolls or charges for collecting and delivering, and it is palpably 
an abuse of their powers, if, nnder the name of a charge for carrying on 
their line, they impose otherwise than with the assent of the parties con- 
cerned, a charge for a totally different thing. And again, although the 
legislature has conferred the power of imposing rates and charges, it has 
annexed to this power the obligation of imposing snch rates equally, and 
the company cannot be permitted to evade this obligation by colonrably 
pretending that that is a charge for carriage only, which is in fact a charge 
for other things as well as for carriage. The court is bound to look at the 
transaction in its true light, and cannot suffer itself to be diverted from 
its duty of interfering to prevent what in effect is such an injustice, as it 
was the purpose of the legislature to prevent, because the transaction is 
attempted to be covered over by a transparent disguise. Looking, then, at 
the alteration in tolls, in its true light, we are of opinion that the arrange- 
ment is objectionable both as an undue preference given on the one hand, 
and as an unreasonable disadvantage imposed on the other. It is an undue 
preference to the company in their separate capacity of carriers other than 
on the line of railway, inasmuch as they thereby practically secure to 
themselves the entire monopoly of the last-mentioned traffic, to the entire 
exclusion of the complainants and all others. It is an undue prejudice and Parties not 
an unreasonable disadvantage imposed on the complainants, inasmuch as it employing 
is plain that their goods and those of all persons employing them, as indeed ^1?^+°™ 
the goods of all persons other than those who employ the company to collect made to pay 
and deliver, must be subjected, as compared with the goods of the latter, for collection 
twice over to the expense attendant on collecting and delivering, if they *wice over, 
employ others to collect and deliver for them, or to an unnecessary charge 
if they require no snch accommodation" (q). 

In Baxenddle v. Great Western Rail. Co, (5 C. B., Re-hearing 
N. S. 356), an application was made under s. 5 of the act " °^ ' 
for a rehearing of the above case, on the ground that the 
court had assumed that the collection and delivery was a 
source of profit to the company, whereas the fact was that 
it was no source of profit at all, because the complainant 
and other carriers by their system of consigning *^ packed 
parcels" to the company could afford to underbid the com- 
pany in their rates, and carry parcels for less than the 
company^s charge would be for the same parcels if received 

iq) It will be seen that this decision governed OartoiCi and Baxeri" 
dale* 8 cases, and would have governed Palmer* s (No. 1) case had not the 
court been equally divided as to whether OartoiCs and Baxendale^s cases 
were binding. In Palmer's (No. 2) case the inj auction was granted. 
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by them direct. But- the court refiised a rehearing, Cock- 
bum, C. J., observing that the company had allowed it to 
be assumed that the collection and delivery was a source 
of profit, and that if that assumption were erroneous, the 
company might and should have controverted it at the 
Prejudice former hearing. He said, moreover, that the question fur- 
p^fi toble^to ^' ^^^ suggested, of profit or no profit, left wholly unaffected 
company or one of the grounds of the decision, viz., that by subjecting 

the goods of the complainants to the charge for collection 
and delivery, they imposed upon them an undue and un- 
reasonable disadvantage as regarded the goods of other 
persons. 

In Garton v. Great Western Rail. Co. (28 L. J., C. P. 
158), the complaint was similar to that in the last case ; 
but affidavits on the part of the company distinctly made 
out that the allowances in respect of collection and delivery 
did not give any profit to the company, and it was urged 
that the same charge was made to all, that only common 
carriers complained, and that the public would rather gain 
than otherwise if the company, instead of the carriers, 
were to coUect and deliver for them ; but the court made 
absolute a rule for an injunction without calling on counsel 
to support it, Cockbum, C. J., observing that the com- 
pany might very weU wish to compete with the carriers, 
but there still remained a large class of persons who 
might not wish to have their goods collected and delivered 
for them by the company, and who were as much preju- 
diced by as the carriers by the system pursued by the 
company. 
Re Garton, In Garton v. Bristol and Exeter Rail. Co. (6 C. B., 
Prefe^^ of ^- S- 639 ; 28 L. J., C. P. 158 ; 5 Jur., N. S. 685), the 
agent by taking charges were three : First, that the company compelled the 
latf h^M.* complainant to employ them to collect and deliver by the 
. same means as those employed in Baxendale*s case. The 
second charge was, that the company refused to receive 
goods sent to their station by the public generally after 
5*15 P.M., but received goods for the same train brought 
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there bj their own agent as late as 8 p.h. The agent had 
a receiving office about a mile &om the station^ where he 
prepared the goods for loadings but for which being done^ 
the goods could not hare been received at the station at 
so late an hour. For conveyance from the office to the 
station a small charge was made. The third charge was 
one of undue preference imder a special agreement^ 
whereby the company had agreed to carry grocery and 
ironmongery goods for certain grocers and ironmongers at 
Bridgewater at a diminished rate. 

A rule was made absolute for an injunction as to all 
three charges. The first point was decided on the autho- 
rity of Baxendale v. Great Western Rail, Co,y Reading 
case (28 L. J., C. P. 81 ; 5 C. B., N. S. 336). On the 
second point both Cockbum, C. J., and Byles, J., held, 
that this also came within the principle of Baxendale*s 
case, inasmuch as the charges made by the company's 
agent included a charge for cartage to the station. 
Williams, J., without giving any decided opinion, was in- 
clined to think, that it would make no substantial differ- 
ence whether the company received the extra compensa- 
tion themselves or allowed some other person to receive it. 

As to the third point the court held, that, in the absence 
of explanation, they could come to no other conclusion 
than that the arrangement had been made with a view to 
induce parties to engage with the company as carriers, 
and to shut out the complainants from competing with the 
company as carriers. 

In Baxendale v. Bristol and Exeter Railway Co. Preference of 
(11 C. B., N. S. 787), the company had aUowed one Wall, pf^Sng^Jkr 
a carrier, who. also acted as superintendent of their goods t^e signing of 
traffic, to receive goods at his office as the receiving office 
of the company, without requiring the consignors to sign 
conditions which the company required all other carriers 
who brought goods to their station to sign ; the object of 
the company being to induce persons to deliver goods at 
the receiving office instead of at the station, in order to 
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get the profit of the cartage from the receiving house to 
the station. The complainant, a rival carrier, obtained 
an injunction against the company enjoining them to 
receive goods from Baxendale to be carried on the railway 
without requiring him " to sign the conditions, unless they 
required other persons to sign such conditions ;" Erie, 
C. J., observing that the question was, whether Wall was 
a carrier distinct from the company, or reaUy their agent 
for receiving and forwarding their traffic. " It seemed to 
him that Wall's office was, to all intents and purposes, the 
office of the company, and that the effect of the arrange- 
ment was to give Wall an undue advantage over the com- 
plainant, on which ground the rule should be made abso- 
lute." 

In Baxendale v. London and South- Western Rail. Co. 
(12 C. B., N. S. 758 ; 8 L. T., N. S. 833), the facts were 
considered by the court to bring the case within the prin- 
ciple of Garton v. Bristol and Exeter Rail. Co.y and the 
rule for an injunction was made absolute upon the autho- 
rity of that case. 

Be Palmer In Palmer V. London and South-Western Rail. Co. 
(No^). (L^ jj ^ 1 Q ^ 5gg . 35 j^ j^ Q^ p^ 289 ; 15 L. T.,. 

See S^ Garton, N". S. 159), the facts were similar to those in Garton v. 
P* *^* Bristol and Exeter Rail. Co. (6 C. B., N. S. 639), and 
in Baxendale v. South-Western Rail. Co. (12 C. B., N. S. 
758), except that the company besides admitting their 
own vans at a later than the ordinary hour (6*30 p.m.), 
also admitted those of Baxendale in obedience to an in- 
junction obtained by him in the latter case. A rule nisi 
for an injunction was granted on the authority of the two 
Court divided cases, but subsequently dropped, on the court being divided 
as to whether jj^ opinion as to whether those two cases were binding as 

previous cases ^ ^ o 

were binding, precedents or not, Erie, C. J., and Montague Smith, J., 

being of opinion that they were not binding, while Willes 
and Keating, JJ., held that they were binding, and also 
that they were rightly decided. 



k 



COaiPETING CARRIERS. 45 

Erie, C. J., said : — 

** The legislatare intended by the Railway Traffic Act to facilitate the 
transport—that is, the receiving, forwarding, and dehVering of traffic; and 
for the purpose of promoting snch facility, gave to this court a discretionary 
power over all the operations of railway companies relating to transport of 
traffic, by issuing an injunction against undue prejudice : and as the terms 
* undue prejudice' are unlimited, any operation may he within them; so 
that the power is in effect arbitrary, and is not subject to any review 
either in respect of the questions of fact or law. . . . The legislature, 
assuming that some directors would sappose themselves to be above the 
control of law, seems to have created this anomalous jurisdiction to bring 
them down to the level of the law, in case of need : and entrusted such 
power to this court, in the confidence that the rights of railway companies 
under the law would here be securely protected. . . . The grounds for 
this extraordinary interference must in each instance in their nature be 
almost BLDgular, and can scarcely ever afford any guidance for deciding a 
subsequent application for an injunction.' 



>« 



Then, after renewing the facts of Palmer* s case, and 
without discussing the, merits of GartqrCs case, to which 
he was no party, he proceeds to say : — 

^ The injunction now applied for, that is, an injunction against closing 
at 6*30, or against forwarding after 6*30, would, in its practical operation, 
prevent the railway company from forwarding on the same night any goods 
which arrived at the station after 6*30, and would therefore be a hindrance 
instead of a facility to transport, and so would be contraty to the interest 
and convenience of the public. Such an injunction might be the source of 
private profit to Mr. Palmer ; "but he has no right to demand that tho 
interests of the puVlio or of the railway should he saorifioed for his 
private gain. For these reasons I think that the rule should be dis- 
charged" (r). 

In Wannan v. Scottish Central Rail. Co, (2 Sess. Ca. i864. 

1373, 3rd Ser.), a carrier complained that the company Repetition of 
(1) refused to give effect to general orders left with them breach of con- 
to deliver goods to the complainant; and (2) to hand over ^J^^ Uw?°"^" 
goods for delivery by the complainant to whose care they 



(r) None of the other three ^^dges delivered a formal judgment. The 
court being equally divided, however, the rule dropped. See L. B., 1 C. P. 
595. ** The substantial meaning of the judgment, in which I in the main 
concurred," said Montague Smith, J., He Palmer (No. 2), L. R., 6 C. P. 
199, *' is that the company must act fairly, and not so as to exclude com- 
petition." 
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were addressed. The first ground of complaint was ad- 
mitted by the company, but was held to be no just ground 
of complaint at all, inasmuch as the company were bound 
to deliver according to addresses, and therefore to dis- 
regard the general orders. The second ground of com- 
plaint was denied by the company, but held, even if true, 
to be only a breach of contract at common law, and not 
within the Railway and Canal TraflSc Act; but it was 
observed by Lord Benholme that, "had the company 
systematically refiised tor carry out the direction on the 
addresses, this would have been a breach of contract, and, 
alsoy would have exhibited an instance of undue preju- 
dice." 

In Pickford v. Caledonian Rail. Co. (4 Sess. Ca. 755, 
3rd Ser.), Wannan^s casewsLS followed as to one ground of 
complaint which was similar to it. TBS complainant also 
charged an undue preference in station accommodation, 
and also in making up of accounts by the company. It 
appeared that certain preferred carriers were allowed a 
monthly credit, whereas the complainant was compelled to 
pay ready money ; that the company's own agents were 
allowed to sort goods within the station, whereas the com- 
plainant was not; and that the company allowed their 
own agents two boxes within the station wherein to keep 
books and accounts. The application for an injunction 
was refiised upon all points. 

In Palmer v. London, Brighton and South Coa^t Rail, 
Co. (L. K, 6 C. P. 194; 40 L. J., C. P. 133; 24 L. T., 
N. S. 135), the circumstances were almost identical with 
those of Palmer v. London and South- Western Rail. Co. 
(L. R., 1 C. P. 588). The rule was made absolute by 
Keating, Brett and Montague Smith, JJ., the latter 
observing, that it was unnecessary to consider what the 
result of the application oughts to have been, if it hfkd 
appeared that the reasonable convenience of the public in 
sending late parcels could not have been satisfied, except 
by means of the admission of the company's own collecting 
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vans to the station at a later hour than those of other 
carriers; but that to raise such a question it would, he 
apprehended, be required of the company to show that 
their arrangements were made with a view to the neces- 
sities of the public, and that there were no practicable 
means by which other carriers could be included in those 
or similar arrangements. 

In Parkinson v. Great Western Rail. Co, (L. R., 6 Refusal to act 
C. P. 554), the company had a receiving office at Ciren- ordS^^'^* 
cester, and an agent there to whom they intrusted for 
delivery goods addressed to persons at Cirencester. The 
complaint was that the company refiised to act upon 
general orders, signed by the consignees of goods, to hand 
over to the complainant for delivery all goods which 
might arrive at the Cirencester station addressed to them, 
but required the complainant to produce special orders 
describing the particular goods on each occasion, whereas 
they required from their own agent no such special or any 
orders. The defence of the company was, that they car- 
ried on at Cirencester not only the ordinary business of a 
railway company but also that* of common carriers, inci- 
dentally to which they undertook the collection and deK- 
very of goods in the town ; that their arrangements with 
their own agent were necessary for the efficient management 
of their traffic, and beneficial to the public ; that the acting 
upon general orders for the delivery of goods would cause 
great inconvenience and delay, and would necessitate the 
keeping of extra books and a record of the general orders; 
and that it would be difficult to identify the particular 
consignee with the party giving the general order. 

The court ( Willes, Byles and Keating, J J.) granted an 
injunction enjoining the company to recognize and act on 
all such general orders, Willes, J., observing, that the 
company could not be allowed to substitute some other 
mode of getting the goods to or from the station for that 
which their customers thought fit to adopt ; that the im- 
pediments placed in the way of the complainant were the 
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result of a deliberate design to impose upon him an undue 
prejudice, and to obtain for the company an undue advan- 
tage in their trade of competing carriers ; and that as for 
the difficulty of identification, that was only complaining 
of the ordinary state of things. 
Result of . These cases (except Baxendale^s {Bristol) case) all raise 

camera cases, jj^ ^j^^ form or another the same question — ^how fitr a rail- 
way company may prefer, not third parties, but their own 
agents, t. e,, themselves in a character subsidiary only to 
their main character as carriers upon their lines of rail- 
way. Baxendale^s {Reading) case decides that they may 
not prefer themselves, simply in this character, in the 
slightest degree. The only exception to this rule would 
seem to be where the preference of the company's agent 
is for the benefit of the public. The cases arise fi'om a 
state of circumstances in which the complainants and the 
companies have been in direct competition, the companies 
seeking to get out of the hands of the carriers tlie business 
of carrying to and firom railway stations, and the carriers 
seeking to retain it. It will have been seen from WannarCs 
case and ParkinsorCs case that the English and Scotch 
cases are in conflict on the question of general orders. 
General result It is not easy to arrive at any but a very broad general 

result of the whole series of cases. It is evident, however, 
. that the profit accruing to a company from any preference 
has always been a main element of consideration, except 
where the profit was not one directly accruing to the 
company as a railway company. The convenience of the 
company was also considered, but mostly only because it 
was supposed to be identified with the convenience of the 
public. General public interests indeed were kept in view 
with remarkable steadiness by the court, seeing that those 
interests were wholly unrepresented, and had only the court 
to protect them. Where general public interest was the 
sole question for the court, as in Barrefs ca^e and in the 
Cab cases, it was plainly intimated that this must be a 
substantial public interest, and not that of a few isolated 
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persons. It was further laid down that a preference, to be 
undue, must be the preference of a person similarly cir- 
cumstanced with the complainant, and ^^ similarly circum- 
stanced" was, as fer as direct decisions go, made to include 
" travelling on the same portion of a line." These prin- 
ciples, to which little exception could be taken, were all 
extracted from the words "due and reasonable," &c. of 
the statute, without direct reference to other authorities. 
In the application of them, only the previous decisions of 
the court itself were used as guides, and it ultimately 
came to be doubted whether those decisions were binding 
as precedents or not. Although, therefore, the principles 
of tihe decisions are plain enough, little, if any, light is 
thrown on the very difficult question of how far each of 
them ought to be applied when they should happen to be 
conflicting (5). 

(«) As regards the ** nndae preference" branch of the act, '* the effect of 
the decisions seems to be that a company is bonnd to give the same treat- 
ment to all persons equally under the same circumstances; but that there is 
nothing to prevent a company, if acting with a view to its own profit, from 
imposing such conditions as may incidentally have the effect of favouring 
one class of traders or one town, or one portion of their trafSc, provided 
the conditions are the same for all persons, and are such as lead to the 
conclusion that they are really imposed for the benefit of the railway 
company." (Report of Amalgamation Committee, p. xiii., n.) As to 
whether the cases are binding as precedents, see Palmer's (No. 1) case^ 
p. 46. For an instance of a diflSculty (left unsolved) in applying con- 
flicting principles, see NiolioUan's (No. 2) oase^ p. 30. 
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CHAPTER III. 

THE REGULATION OF RAILWAYS ACT, 1873. 

86 & 37 Vict. c. 48. 

An Act to make better Provision for carrying into effect 
the Railway and Canal Traffic Act, 1854, and for 
other Purposes connected therewith, 

[21st July, 1873.] 

Be it enacted by the Queen's most excellent Majesty, by 
and with the advice and consent of the lords spiritual and 
temporal, and commons, in this present parliament assem- 
bled, and by the authority of the same, as follows : — 

Preliminary. 

1. This act maybe cited as the Regulation of Railways 
Act, 1873. 

* 

Both the Railway and Canal Traffic Act, 1854, and the present act ex- 
tend to Scotland and Ireland. Generally speaking, the act, although styled 
*' The Regolation of Railways Act," concerns canal companies as much as, 
if not more than, railway companies. The powers of the commissioners 
however relative to working agreements (s. 10), and te the fixing of terminal 
charges (s. 15), relate to railway companies only. 

2. This act shall, except as herein is otherwise ex- 
pressly provided, come into operation on the first day of 
September, one thousand eight hundred and seventy-three, 
which date is in this act referred to as the commencement 
of this act. 

See sects. 4, 29, for provisions which came into operation on the passing of 
the act. Eor the general orders issued hy the railway commissioners nnder 
sect. 29, see Chapter V., p. 107. 

3. In this act — 

The term ** railway company" includes any person being 
the owner or lessee of or working any railway in the 
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Uhiled Kingdom constructed or carried on under the 
powers of^si^ act of parliament: 

The term ^^ canal company" includes any person being « Caoal com- 
the owner or lessee of, or working, or entitled to P^^y*" 
charge toUs for the use of any canal in the United 
Kingdom constructed or carried on under the powers 
of any act of parliament : 

The term *^ person" includes a body of persons corporate « Person." 
or unincorporate : 

The term "railway" includes every station, siding, « Railway ." 
whar^ or dock of or belonging to such railway and 
used for the purposes of public traffic : 

The term " canal" includes any navigation which has " Canal." 
been made under or upon which tolls may be levied 
by authority of parliament, and also the wharves and 
landing-places of and belonging to such canal or 
navigation, and used for the purposes of public 
traffic: 

The term " traffic" includes not only passengers and «* TraflBc." 
their luggage, goods, animals, and other things con- 
veyed by any railway company or canal company, 
but also carriages, waggons, trucks, boats, and 
vehicles of every description adapted for running or 
passing on the railway or canal of any such com- 
pany: 

The term " mails" includes mail bags and post-letter « Mmls." 
bags: 

The term " special act" means a local or local and per- " Special act.** 
sonal act, or an act of a local and personal nature, 
and includes a provisional order of the Board of Trade 
confirmed by act of parliament, and a certificate granted 
by the Board of Trade under the Railways Construc- 
tion Facilities Act, 1864 : 

The term " the treasury" means the commissioners of " Treasury." 
her Majesty's treasury for the time being : 

The term " superior court" means in England any of " Snperior 
her Majesty's superior courts at Westminster, in 

E 2 
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Ireland any of her Majesty's superior courts at Dublin, 
and in Scotland the court of session. 

For the interpretation clause of the Railway and Canal Traffic Act, 1854, 

see that act, Appendix, p. 150. The two clauses are generally similar, but it 

will be seen that the definition of " railway" is extended so as to include 

" siding, wharf or dock," and the definition of " station," or rather of " near** 

" Near." is omitted. Under the Act of 1864 " near" means one mile. In West t* 

London and North-Weitem Rail, Co, (L. R., 5 C. P. 622), the court was 
equally dirided on the question whether the company was bound to proyide 
equal wharfage for coal-merchants. In Bennett y. Manchester, Sheffield 
and Lincolnshire Bail, Co. (6 C. B.,N. S. 715), the court doubted whether 
a dock, under the management of a railway company, but not communica- 
ting with the railway, was a " nayigation." 

By the Railways Construction FaciUties Act, 1864 (27 & 28 Vict c. 121), 
any railway, the making of which is unopposed, may be made under the 
authority of a certificate of the Board of Trade on the promoters complying 
with the conditions of that act. By the Railways (Powers and Construc- 
tion) Acts, 1864, Amendment Act, 1870(33 & 34 Vict. c. 19, s. 10), where 
the granting of such a certificate of a railway is opposed, the Board of Trade 
may grant a proyisional certificate to be confirmed by act of parliament in 
eyent of the opposition not being made good. 

Appointment and Duties of Railway Commissioners, 

Railway com- 4. For the purpose of carrying into effect the provisions 

of the Railway and Canal Traffic Act, 1854, and of this 
act, it shall be lawful for her Majesty, at any time after 
the passing of this act, by warrant under the royal sign 
manual, to appoint not more than three commissioners, of 
whom one shall be of experience in the law and one of 
experience in railway business, and not more than two 
assistant commissioners, and upon the occurrence of any 
vacancy in the office of any such commissioner or assistant 
commissioner from time to time in like manner to appoint 
some fit person to fiU the vacancy. It shall be lawful for 
the lord chancellor, if he think fit, to remove for inability 
or misbehaviour any commissioner appointed in pursuance 
of this act. 

The three commissioners appointed under this act (and 
in this act referred to as the commissioners) shall be styled 
the railway commissioners, and shall have an official seal 
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which shall be judicially noticed. They may act not- 
withstanding any vacancy in their number. The said 
assistant commissioners shall hold office during the plea- 
sure of her Majesty. 

The Railway and Canal Traffic Act, 1854 (17 & 18 Vict. c. 81), contains 
eight sections only. Of these the 2nd and 3rd will be f onnd immediately 
after sect. 6 of this act, and the remaining sections in the Appendix. With 
the 7th section, relating to special contracts, the railway commissioners 
have nothing to do, although they are to carry out " the provisions" of the 
Act of 1854; for on a reference to that section it will be seen that the rea- 
sonableness of contracts nnder it is to be determined by the conrt or judge 
before whom any question relating thereto is tried. The duties of the 
commissioners are yery different from those of a former railway commission 
appointed in 1846 by 9 & 10 Vict. c. 105, as to which, see p. 2. 

The railway commissioners first appointed for the purposes of the present 
act are:— The Right Honourable Sir Frederick Peel, K.C.M.G. ; Henry 
Tyrwhitt Jones Macnamara, Esq., barrister-at-law; and William Philip 
Price, Esq., formerly chairman of the Midland Railway Company. 

6. Any person appointed a commissioner under this Commissioners 
act shall within three calendar months after his appoint- ^ilway stock 
ment absolutely sell and dispose of any stocky share, de- ^^' 
benture stock, debenture bond, or other security of any 
railway or canal company in the United Kingdom which 
he shall at the time of his appointment own or be interested 
m for his own benefit ; and it shall not be lawfiil for any 
person appointed a commissioner under this act, so long 
as he shall hold office as such commissioner, to purchase, 
take, or become interested in for his own benefit any such 
stock, share, debenture stock, debenture bond, or other 
security ; and if any such stock, share, debenture stock, 
debenture bond, or other security, or any interest therein, 
shall come to or vest in such commissioner by will or suc- 
cession, for his own benefit, he shall within three calendar 
months after the same shall so come to or vest in him 
absolutely sell and dispose of the same or his interest 
therein. 

It shall not be lawful for the commissioners, except by 
I consent of the parties to the proceedings, to exercise any 

} jurisdiction by this act conferred upon them in any case 
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in wHch they shall be, directly or indirectly, interested in 
the matter in question. 

The commissioners shall devote the whole of their time 
to the performance of their duties under this act, and shall 
not accept or hold any office or employment inconsistent 
with this provision. 

The obligation to sell stock, &c. is, it is believed, of an entirely novel 
character, but the general prohibition from acting in case of interest is to 
be fomid in several other statutes, and is merely in affirmance of the common 
law rule that no man may be judge in his own cause. See Dimes v. 
Chrand Junction Canal Co.^ 3 H. L. Cas.759. Cockbum, C. J., abstained 
from taking part in the hearing of many cases under the Railway and Canal 
Act, 1854, on the ground of being a shareholder in the company complained 
of. By the Lands Clauses Act, 8 Vict. c. 18, s. 39, application to summon 
a jury must be made to some ex-sheriff " who shall not be interested in the 
matter in dispute." It was held that the interest mentioned by that statute 
must be taken to mean such an interest as would disqualify at common law, 
and that a contingent interest, depending upon the actual completion of a 
parliamentary arrangement between three railway companies was not suffi- 
cient to disqualify. It. v. Manchester, Sheffield and Lincolnshire Hail. 
Co., 36 L. J., Q. B. 171. At common law, the interest of a bare trustee 
does not of itself disqualify. M. y. Hand, 35 L. J., M. C. 158. The ob- 
jection on the ground of interest may be waived ( Wakefield Board of 
Health V. West Hiding Mail. Co., 6 B. & S. 794); and to make an inte- 
rested justice incompetent to act, notwithstanding the waiver, there must 
be a positive enactment prohibiting him from acting. ( Per Cockbum, C. J., 
ib. 801.) 
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6. Any person complaining of anything done or of any 
omission made in violation or contravention of section two 
of the Railway and Canal Traffic Act, 1854, or of section 
sixteen of the Regulation of Railways Act, 1868, or of 
this act, or of any enactment amending or applying the 
said enactments respectively, may apply to the commis- 
sioners, and upon the certificate of the Board of Trade 
alleging any such violation or contravention any person 
appointed by the Board of Trade in that behalf may in 
like maimer apply to the commissioners ; and for the pur- 
pose of enabling the commissioners to hear and determine 
the matter of any such complaint, they shall have and may 
exercise all the jmisdiction conferred by section three of 
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the Kailway and Canal Traffic Act^ 1854^ on the several 
courts and judges empowered to hear and determine com- 
plaints under that act; and maj make orders of like 
nature with the writs and orders authorized to be issued 
and made by the said courts and judges ; and the said 
courts and judges shall^ except for the purpose of enforcing 
any decision or order of the commissioners, cease to exer- 
cise the jurisdiction conferred on them by that section. 

By sect. 2 of the Railwaj and Canal Traffic Act, 1854 (17 & 18 Yict. 
c. 81), applying to railway and canal companies in exactly eqnal measure, 
all companies are boand to afford reasonable facilities (1) for their own 
traffic; (2) for through traffic; in each case withont unreasonable preference. 
By sect. 16 of the Regulation of Railways Act, 1868 (81 & 32 Vict. c. 119), 
a railway company working steam yessels is bound to treat all persons 
equally, whether using the railway or steam yessels of the company or not; 
and by the present act the Act of 1854 is " explained and amended ** by a 
declaration that the facilities to be afforded by the Act of 1854 are to include 
the ''due and reasonable" forwarding, &c. of through traffic at through 
rates (see s. 10). By sect. 8 of the Railway and Canal Traffic Act, 1854, 
the Courts of Common Pleas in England and Ireland, and Court of Session 
in Scotland were authorized to issue writs of injunction or interdict re- 
straining a company from continuing any yiolation of that act, and in case 
of disobedience, a writ of attachment, and also an order for the payment of 
not more than 200^. a day as long as the company should fail to obey the 
injunction. The applied enactments now follow in order:— 

[Traffic Act, 1854 (17 §• 18 Vict. c. 31), s. 2. 

S. 2. Every railway company, canal company, and rail- Forwarding, 
way and canal company, slmU, according to their respective traffic without 
powers, afford all reasonable facilities for the receiving unreasonable 
and forwarding and delivering of traffic upon and from 
the several railways and canals belonging to or worked 
by such companies respectively, and for the return of 
carriages, trucks, boats, and other vehicles, and no such 
company shall make or give any undue or imreasonable 
preference or advantage to or in fevour of any particular 
person or company, or any particular description of traffic, 
in any respect whatsoever, nor shall any such company 
subject any particular person or company, or any particular 
description of traffic, to any undue or unreasonable pre- 
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judice or disadvantage in any respect whatsoever; and 
every raUway company and canal company and railway 
and canal company having or working railways or canals 
wliich form part of a continuous line of railway or canal 
or railway and canal communication^ or which have the 
terminus^ station, or wharf of the one near the terminus, 
station, or wharf of the other, shall afford all due and 
Forwarding, reasonable facilities for receiving and forwarding all the 
teaffic^wUhcMU* traffic arriving by one of such railways or canals by the 

other, without any imreasonable delay, and without any 
such preference or advantage, or prejudice or disadvantage 
as aforesaid, and so that no obstruction may be offered to 
the public desirous of using such railways or canals or 
railways and canals as a continuous line of communication, 
and so that all reasonable accommodation may, by means 
of the railways and canals of the several companies, be at 
all times afforded to the public in that behalf.] 

This section enacts, with considerable additions, what had already ap- 
peared in the Railways Clauses Consolidation Act, 1845 (8 Vict. e. 20), by 
way of proyiso, section 90 (a) of that act proyiding that all tolls be charged 
equally in respect of all traffic passing only oyer the same portion of the 
line of railway under the same circumstances, and that no reduction or 
adyance in any such tolls shall be made either directly or indirectly in 
fayour of or against any particular person. It will be seen that the obli- 
gation to proyide general facilities, both for main and through traffic, was 
entirely new. A company not proyiding these can be proceeded against 
under this act alone, while a company showing undue preference may in 
some measure be proceeded against under the equality clause of the Act of 
1846 as well. See sect. 6 of the act, and note. Appendix. It must also be 
noticed that the qualification ** under the same circumstances " which ap- 
pears in the equality clause is omitted in this section, which substitutes the 
terms " unreasonable preference in any respect whatsoeyer." In the cases, 
howeyer, the section has been treated as if the words '< under the same cir- 
cumstances" had been actually read into it. Apart from questions of 
undue preference, the meaning of " reasonable facilities " has as yet been 
little discussed. But see Jte Barrett (ante, p. 19), and He Caterham Rail, 
Co, (ante, p. 20). 

It was said by Cresswell, J., that that part of tiie section which applies 
to through traffic applies to the forwarding company only {Re Oxlade, 1 
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(a) See Appendix. 
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C. B., N. S. 454). With respect to nndne preference, the court has held 
that so long as all persons are treated equally under the same conditions, 
all local circumstances (He Harris, ante, p. 27), all the peculiar character- 
istics of a particular article of traffic, such as coals (Be Hansome, ante, 
p. 28), the convenience of the company (He Hantome, 8 C. B., N. S. 709), 
and finally, and chiefly, the profit of the company (Be Mansome, ante, p. 24 ; 
Be Harris, ante, p. 28; Be Nicholson, ante, p. 80) are elements in con- 
sidering the question whether a preference is undue or not. The mere use 
of the adjectives ** undue'' and ** nnreasonahle," implies that there may be 
a preference or a prejudice not undue or unreasonable within the act (Be 
Moholson, sup.) 

Bat where the preference complained is induced by a desire of profit not 
springing from the working of the particular railway, as such (Be Boxen' 
dale, ante, pp. 36, 37), or by a purpose which is remote, as that of favouring 
a particular article of commerce by introducing it into a particular district 
{Be Oxlade, ante, p. 25), or of staving off the threatened opposition of a 
powerful landowner (Be Harris, ante, p. 26), such a preference has been 
held to be unreasonable. And see further, pp. 72, 74, post 

^Regulation Act, 1868 (31 §• 32 Vict c. li9), 8. 16. 

S. 16. Where a company is authorized to build, or Equal troat- 
buy, or hire, and to use, maintain, and work, or to enter ™orking steam 
into arrangements for using, maintaining, or working, vessels, 
steam vessels for the purpose of carrying on a communica- i^^^^^' ^* 
tiou between any towns or ports, and to take tolls in 
respect of such steam vessels, then and in every such case 
tolls shall be at all times charged to all persons equaUy 
and after the same rate in respect of passengers conveyed 
in a like vessel passing between the same places under 
like circumstances ; and no reduction or advance in the 
tolls shall be made in favour of or against any person 
using the steam vessels in consequence of his having 
travelled or being about to travel on the whole or any 
part of the company's railway, or not having travelled or 
not being about to travel on any part thereof, or in favour 
of or against any person using the railway in consequence 
of his having used or being about to use, or his not having 
used or not being about to use, the steam vessels ; and Fares to be 
where an aggregate sum is charged by the company for ^"0^ ^Jt^^ 
conveyance of a passenger by a steam vessel and on the 
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railway, the ticket shall have the amount of toll charged 
for conveyance by the steam vessel distinguished from the 
amount charged for conveyance on the railway. 

The provisions of the Railway and Canal Traffic Act, 
1854, so &r as the same are applicable, shall extend to 
the steam vessels and to the traffic carried on thereby.] 

The above section is word for word the same as sects. 30, 31 of the lUul- 
wajs Claoses Act, 1863 (26 & 27 Vict c. 92), except that words confining the 
operation of the enactments to companies incorporating it by their special 
act, which occur in the Act of 1863, are omitted in the Act of 1868. The 
effect of the difference is that the equality of tolls provided for is made 
compulsory instead of permissive. See, further, as to steam vessels, sects. 
10, 11 of the Act of 1873, pp. 63, 71, post. 

By sect. 46 and Schedule C. of the Tramways (Ireland) Act, 1860 (23 & 24 
Vict. c. 152), the Kailway and Oanal Traffic Act, 1854, is " as far as circum- 
stances will admit," and as far as not inconsistent with that act, applied to 
tramways in Ireland. By sect. 9 of Schedule B. of the Tramways (Ireland) 
Act, 1860, the owners of tramways are allowed to take any increased charge, 
over and above the charges limited by the act, for the conveyance of goods 
of any description, by agreement with the owners of and persons in charge 
of such goods, either in respect of the conveyance of such goods, except 
small parcels, by passenger or other trains, or by reason of any other 
special service performed by the owners of the tramway in relation to such 
goods. 

By sect. 51 of the Railways Construction Facilities Act, 1864 (27 & 28 
Vict. c. 121), the Bailway and Canal Traffic Act, 1854, and any enactment 
amending, perpetuating or otherwise affecting it, " shall extend and apply, 
as the case may require," to branch railways, &c. made under the authority 
of a certificate granted by the Board of Trade under sects. 17 — 21 of that act. 

[^Railway and Canal Traffic Act, 1854, s, 3 (i). 

Application of S. 3. It shall be lawful for any company or person 
parties com- complaining against any such companies or company of 
Court of Com- anything done, or of any omission made in violation or 
mon r eas, &c. contravention of this act, to apply in a summary way, hy 

motion or summons, in England to her Majesty*s Court 
of Common Pleas at Westminster, or in Ireland to any of 
her Majesty^s superior courts in Dublin, or in Scotland 
to the Court of Session in Scotland, as the case may be, 
or to any judge of any such court ; and upon the certifir- 



Facilities Act, 
1864. 



(h) The suspended portion of the section is printed in italics. 
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cate to her Majesty^s attorney-general in England or Ire- 
landy or her Majesty^s lord advocate in Scotland, of the 
Board of Trade alleging any such violation or contravene 
tion of this act by any such companies or company y it Application of 
shall also be lawful for the said attorney-general or lord ^e^^iST" 
advocate to apply in like manner to any such court or 
judge, and in either of such cases it shall be lawful for 
such court or judge to hear and determine the matter of 
such complaint; and for that purpose, if such court or Inquiry, 
judge shall think fit, to direct and prosecute, in such mode {,^op. 111.) 
and by such engineers, barristers, or other persons as they 
shall think proper, all such inquiries as may be deemed 
necessary to enable such court or judge to form a just 
judgment on the matter of such complaint ; and if it be 
made to appear to such court or judge on such hearing, 
or on the report of any such person, that anything has 
been done or omission made, in violation or contravention 
of this act, by such company or companies, it shall be Ii^anction, 
lawful for such court or judge to issue a writ of injunction 
or interdict, restraining such company or companies from 
further continuing such violation or contravention of this 
act, and enjoining obedience to the same ; and in case of 
disobedience of any such writ of injunction or interdict it 
shall be lawfiil for such court or judge to order that a writ 
or writs of attachment, or any other process of such court Attachment, 
incident or applicable to writs of injunction or interdict, 
shall issue against any one or more of the directors of any 
company, or against any owner, lessee, contractor, or other 
person failing to obey such writ of injunction or interdict; 
and such court or judge may also, if they or he shall think 
fit, make an order directing the payment by any one or Order for pay- 
more of such companies of such sum of money as such °*^°* ®^ money, 
court or judge shall determine, not exceeding for each 
company the sum of two hundred pounds for every day, 
after a day to be named in the order, that such company 
or companies shall fiiil to obey such injunction or interdict; 
and such monies shall be payable as the court or judge may 
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direct, either to the party complaining, or into court to 
abide the ultimate decision of the court, or to her Majesty, 
and payment thereof may, without prejudice to any other 
mode of recovering the same, be enforced by attachment 
or order in the nature of a writ of execution, in like man- 
ner as if the same had been recovered by decree or judg- 
ment in any superior court at Westminster or Dublin, in 
England or Ireland, and in Scotland by such diligence as 
is competent oh an extracted decree of the court of session ; 
and in any such proceeding as aforesaid, such court or 
judge may order and determine that all or any costs 
thereof or thereon incurred shall and may be paid by or 
to the one party or the other, as such court or judge shall 
think fit; and it shall be lawful for any such engineer, 
barrister, or other person, if directed so to do by such 
court or judge, to receive evidence on oath relating to the 
matter of any such inquiry, and to administer such oath.] 

Under this section, although the words " any person complaining" are 
nsed, the applicant ought to identify himself in some manner with the 
grievance, and if complaining of a class grievance, might possibly be 
obliged to show that he was one of the class aggrieved. (Evans's Treatise, 
p. 22, citing Hozier v. Caledonian Rail. Co., 24 L. T. 339.) As to com- 
plaints by corporations, &c. without proof of being aggrieved, see now 
sect. 13 of the Act of 1873, p. 75, post 

The railway commissioners may exercise " all the jarisdiction conferred 
by this section on the several courts and judges" named therein. For the 
manner of exercising this jurisdiction, see General Orders of the Commis- 
sioners, Chapter V., p. 107. Where an in j unction enj oined certain alterations 
in charges, and the company had substantially complied with it by bona fide 
making the alterations required as far as they were able, the Court of 
Common Pleas refused an attachment as for disobedience to the injunction. 
(^Ransome v. Eastern Counties Rail, Co., 4 C. B., N. S. 169; 4 Jur., N. S. 
859.) For an instance of inquiry under this section, see Re Oxlade, 1 
C. B., N. S. 464. For notice of inquiry to parties, see Order 16, p. 111. 
Assessors, who are to be persons of "engineering or other technical know- 
ledge,'' may now be called in by the railway commissioners (see sect. 23 of 
the Act of 1873). 

7. Where the commissioners have received any com- 
plaint alleging the infringement by a railway company or 
canal company of the provisions of any enactment in 



ARBITKATIONS. 6 1 

respect of which the commissioners have jurisdiction, they 
may, if they think fit, before requiring or permitting any 
formal proceedings to be taken on such complaint, com- 
municate the same to the company against whom it is 
made, so as to afford them an opportunity of making such 
observations thereon as they may think fit. 

This flection is based npon a recommendation of the Committee of 1872, 
that *' if a prima facie case be made raising a suspicion" that any company 
is infringing the Railway and Canal Traffic Act, the railway commissioners 
should have power to call npon the company to state their reasons. The 
object of the proyision, which is for the benefit of the companies, and is 
pm:ely discretionary with the commissioners, is apparently to save expense. 
Generally speaking, it is for the complaimmt to make out a primft facie 
case of inequality, but the prim& fade case being made out, the onus is cast 
npon the company to justify the charge. (Per Willes, J., in Nicholson y. 
Cfreat Wettem Bail, Cb,, 5 C. B., N. S. 431.) 

8. Where any difference between railway companies or Reference of 
between canal companies, or between a railway company ^etw^n^com- 
and a canal company, is, under the provisions of any panics, 
general or special act, passed either before or after the (^^P- 108.) 
passing of this act, required or authorized to be referred 
to arbitration, such difference shall at the instance of any 
company party to the difference and with the consent of 
the commissioners be referred to the commissioners for 
their decision in Keu of being referred to arbitration: 
provided, that the power of compelling a reference to the 
commissioners in this section contained shall not apply to 
any case in which any arbitrator has in any general or 
special act been designated by his name or by the name 
of his office, or in which, a standing arbitrator having 
been appointed under any general or special act, the com- 
missioners are of opinion that the difference in question 
may more conveniently be referred to him. 

This section applies to the differences of railway and canal companies 
among themselyes, whereas the next section applies to differences between 
railway companies and the public. It will be seen that the former is 
operatiye on the application of either party, whereas the latter is operatiye 
only on the application of both. 

By the Railway Companies Arbitration Act, 1859 (22 & 23 Vict. c. 59), Railway Arbi- 
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8. 2, any two or more railway companies may refer to arbitration, in accord- 
ance with that act, any differences, questions or other matters whatsoever 
in which they are mutually interested, and which they might lawfully settle 
or dispose of by agreement between themselves, and may delegate to the 
person or persons to whom the reference is made any power to determine 
all or any of the terms of any contract to be made between the companies, 
which the directors of the companies respectively might lawfully delegate 
to any committees of themselves respectively. Arbitrations under the act are 
to be conducted, in the absence of special agreement to the contraiy, by as 
many arbitrators as there are companies (ss. 5, 6). Where companies fail to 
appoint an arbitrator or umpire, the Board of Trade may appoint, and the 
Board of Trade may supply yacancies if the companies fail to supply them 
(ss. 8 — 16). The arbitrators may call for books and administer oaths (s. 18 ). 
Full effect is to be given by the courts to all references and awards, and the 
performance of them may, where the courts think fit, " be compelled by 
distress infinite'' on the property of the companies (s. 26). Costs are in 
the discretion of the arbitrator, unless the companies otherwise agree, and 
are to be borne by the companies in equal shares, unless the companies 
otherwise agree, or the award otherwise determine (ss. 27, 28.) See the act 
in full. Appendix, post. 

By a special act it was provided, that certain expenses should be divided 
amongst several companies in a proportion to be determined in case of 
difference by the railway commissioners constituted by 9 & 10 Vict. c. 105. 
It was held, that an award of the commissioners could not be impeached on 
the ground of irregularity in not hearing evidence, and that parties bound 
by statute to abide by the decision of a public board must abide by the 
course of practice which that board was in the habit of adopting. (J^emry 
and EnnUUUen Rail. Co. v. TlUter Bail. Co., 8 De G., M. & G. 481.) 

9. Any difference to which a railway company or canal 
company is a party, may, on the application of the parties 
to the difference, and with the assent of the commissioners, 
be referred to them for their decision. 

The powers of reference given by this section are extremely wide, and 
would seem to include even questions of liability for negligence, but it will 
be noticed that not only the consent of, but an application by, all parties is 
required. By sect. 25 of the Regulation of Railways Act, 1868 (31 & 32 
Viet. c. 119), the Board of Trade may appoint an arbitrator to determine 
the amount of compensation, if any, to be paid in case of a railway accident 
''upon application in writing made jointly by the company from whom 
compensation is claimed, and the person injured, if he is injured, or his 
representatives if he is killed." 

10. The following powers and duties of the Board of 
Trade shall be transferred to the commissioners ; namely, 

(1.) The powers of the Board of Trade imder Part III. 
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of the Railway Clauses Act, 1863, or under Trade oyer 
any special act, with respect to the approval of mente°and^nsr 

working agreements between railway companies; of steam- 
•3 yessels. 

(2.) The powers and duties of the Board of Trade 
imder section thirty-five of the Railway Clauses 
Act, 1863, with respect to the exercise by railway 
companies of their powers in relation to steam- 
vessels : 
And the provisions of the said acts conferring such powers 
or imposing such duties, or otherwise referring to such 
powers or duties, shall, so far as is consistent with the 
tenor thereoj^ be read as if the commissioners were therein 
named instead of the Board of Trade. ^ , 

By Part m. of the Railways Clauses Act, 1863 (26 & 27 Vict. c. 92), Working 
which act applies to Great Britain and Ireland, railway companies may not agreements, 
enter into working agreements without the consent of their shareholders, 
notice to the public, and the approval of the Board of Trade, which board was 
also empowered to revise the agreements every ten years in the interest of 
the pnblic. By the interpretation clause of the present act (s. 3), special 
act "includes a provisional order of the Board of Trade confirmed by act 
of parliament, and a certificate granted by the Board of Trade under the 
Railways Construction Facilities Act, 1864" (27 & 28 Vict. c. 121), by 
which act branch lines, &c., if unopposed, may be constructed under the 
authority of such a certificate in lieu of a special act. By the Railways 
Companies Powers Act, 1864 (27 & 28 Vict. c. 120), railway companies 
may obtain additional powers, if unopposed, by virtue of a similar certificate, 
with which certificate (s. 20) is to be incorporated Part III. of the Railways 
Clauses Act, 1863. See the two Acts of 1864, Hodges on Railways, App., 
pp. 252 — 270, and for the additional powers obtainable under 27 & 28 Vict, 
c. 120, see p. 65, post. 

By sect. 35 of the Railways Clauses Act, 1863, the Board of Trade were Steam-vessels, 
authorized to supervise every seven years the exercise of powers relative to 
steam-vessels, the object being to maintain competition with railways by 
sea. Similarly, it is provided by the Commons' Standing Orders that " no 
railway company shall be authorized to construct or enlarge, purchase or 
take on lease, or otherwise appropriate, any dock, pier, harbour or ferry, or 
to acquire and use any steam-vessels for the conveyance of goods and 
passengers, unless the committee on the bill report that such a restrictioa 
ought not to be enforced, with the reasons and facts upon which their 
opinion is founded ;" and further, that " no powers of purchasing, hiring or 
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proTiding steam-yessels shall be contained in a bill bj which any other 
powers are sought to be obtained by a railway company, except when the 
transit by snch steam-yessels is required to connect portions of railway 
belonging to or proposed to be constructed by snch company." See Hodges 
on Railways, pp. 25, 29. For further provisions respecting steam-yessels, 
see p. 71, post ; and for remarks of the Amalgamation Committee on Com- 
petition by Sea, see next Chapter. 
The applied enactments now follow :— 



Working 
agreements 
not to aiFect 
persons not 
parties. 



[Railways Clauses Acty 1863 (26 §• 27 Vict. c. 92), 
Part IILy ss. 22—29. 

Working Agreements. 

S. 22. Where two or more companies are authorized by 
a special act hereafter passed, and incorporating this part 
of this act, to agree among themselyes with respect to all 
or any of the following purposes, namely : — 

The maintenance and management of the railways 
of the companies respectively, or any one or more 
of them, or any part thereof respectively, and of the 
works connected therewith respectively, or any of 
them; 
The use and working of the railways or railway, or of 
any part thereof, and the conveyance of traffic there- 
on; 
The fixing, collecting, and apportionment of the tolls, 
rates, charges, receipts, and revenues levied, taken, 
or arising in respect of traffic ; 
then and in every such case the authority so to agree, or 
the agreement when entered into, shall not in any manner 
affect any of the toUs, rates, or charges which the com- 
panies parties thereto are from time to time respectively 
authorized to demand and receive from any person or from 
any other company ; but all such persons and companies 
shall, notwithstanding the agreement, be entitled to the 
use and benefit of the railways of the several companies 
parties to the agreement, on the same terms and con- 
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ditlons, and on payment of the same tolls, rates, and 
charges as they would be if such authority had not been 
given, or the agreement had not been entered into. 

Compare with the latter part of this section sect. 88 of the Railways 
Clauses Act, 1845 (8 & 9 Vict. c. 20), for which see Appendix, post By the 
Railway Companies Powers Act, 1864 (27 & 28 Vict. c. 120, s. 8), railway 
companies may enter into agreements with respect to each of the matters 
mentioned in the section, and aUo with respect to the joint ownership, 
maintenance, management and nse of a station, or other work, or the 
separate ownership, &c., of several parts of a station, or other work, upon 
a certificate from the Board of Trade in lien of a special act. 

S. 23. The agreement shall not, save so far as its terms Sanction of 
and conditions are authorized by the Railways Clauses gSrehold^^ 
Consolidation Act, 1845, or by the Railways Clauses 
Consolidation (Scotland) Act, 1845, as the case may 
require, or by any other general statute or law from time 
to time in force with respect to the companies parties to the 
agreement, have any operation unless and until it is sanc- 
tioned by such proportion of the votes of the shareholders 
and stockholders entitled to vote in that behalf at meetings 
of the several companies parties thereto, present (per- 
sonally or by proxy) at a general meeting of each com- 
pany specially convened for the purpose (in manner 
hereinafter mentioned) as is prescribed in the special act, 
and if no proportion is prescribed, then by three-fifths of 
such votes. 

Every such meeting shall be convened by circular ad- Notice to 
dressed to each such shareholder and stockholder, and served ^^^a^'e^olders. 
in the manner prescribed by the Companies Clauses Con- 
solidation Act, 1845, or the Companies Clauses Consoli- 
dation (Scotland) Act, 1845, as the case may require, with 
respect to notices requiring to be served by the company 
upon the shareholders, and also by advertisement inserted 
once at least in each of two consecutive weeks in some 
newspaper published or circulating in the county pre- 
scribed in the special act, and if no county is prescribed, 
then in the county in which the head office of the com- 

L. F 
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pany is situate, the last of such advertisements to be pub* 
Ushed not less than seven days before the meeting. 

Bj sect. 87 of the Railways Clauses Act, 1845, a company may agree for 
the passage of carriages, &c.y of any other company along its line, and for 
a consequent apportionment of tolls. The Scotch Act (8 &; 9 Vict, c. .33, 
8. 80) is precisely similar in this respect. See the section at length in the 
Appendix. The object of it was to facilitate the through traffic of two or 
more railways forming a continuous line, both for the benefit of the con- 
tracting companies, and also for the advantage of the public. {Shrewsbury 
and Birmingham RaiL Co, v. London and, North-Western Bail, Co,, 6 
H.L. 113.) 

By sect. 136 of the Companies Clauses Comolidation Act, 1845 (8 & 9 
Vict c. 16) ''notices requiring to be serred by the company upon the 
shareholders may, unless expressly required to be served personally, be 
served by the same being transmitted through the post, directed according 
to the registered address or other known address of the shareholder, within 
such period as to admit of its being delivered in the due course of delivery 
within the period (if any) prescribed for the giving of such notice; and in 
proving such service it shall be sufficient to prove that such notice was 
properly directed, and that it was so put into the post office." By sect. 137* 
'* all notices directed to be given to the shareholders shall, with respect to 
any share to which persons are jointly entitled, be given to whichever 
of the said persons shall be named first in the register of shareholders: and 
notice so given shall be sufficient notice to all the proprietors of such share." 
The provisions of the Scotch Act are similar. 

Notice to S. 24. Before the companies enter Into the agreement, 

pubhc. notice of their intention to do so shall be given by them, 

or one of them, in a form to be approved by the Board of 
Trade (c), inserted, once at least, in each of three succes- 
sive weeks in some newspaper published or circulating in 
the county prescribed in the special act, and if no county 
is prescribed, tiien in the county or one of the counties in 
which each railway to the maintenance, management, use 
or working whereof the proposed agreement relates, or 
some portion of that railway, is situate ; and the notice 
shall set forth within what time and in what manner any 
company or person aggrieved by the proposed agreement, 



(c) Now the Railway Commissioners : Act of 1873, s, 10, p. 62l 
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and desiring to object thereto, may bring the objection 
before the Board of Trade {d ). 

No form q£ notice, approved bj the rfulwa,7 Qomim^oaerii, i^ yet pnb- 
U8be4, 



S. 25. The agreement shall not have any operation until Approval of 
it is approved by the Board of Trade {d )y and the Board w,^^ io8 "> 
of Trade {d) shall not approve the agreement without 
being satisfied of its having received such sanction of 
meetings of the respective companies as aforesaid. 

S. 26. The companies parties to the agreement may, in Appohitinent 
accordance therewith and for the purposes thereof, appoint ^itterby^"*' 
^ joint committee, composed of such number of the direc- agreeing com- 
tors of each company as the companies think proper, and 
fi-om time to time may vary and renew the joint committee 
as occasion requires, and may regulate the proceedings of 
the joint committee, and may delegate to the joint com- 
mittee all such oi the powers of the companies as the 
companies think necessary for carrying into effect the pur- 
poses of the agreement; and the joint committee shall 
have and piay exercise the powers so from time to time 
delegated to them in like manner as the same powers 
might be had and exercised by the companies respectively 
pr their respective directors. 

S. 27. At the expiration of the first or any subsequent Decennial 
period of ten years after the making of the agreement, the a^emenTby 
Board of Trade {d) may, if they are of opinion that the commissionera. 
interests of the public are prejudicially affected thereby, 
pause the same to be revised ; and the Board of Trade (rf) 
may require the companies parties thereto to publish such 
notices, of any intended revision of the agreement as the 
Board, of Trade (d) may direct; and the Board of 
Trade (d) may modify the agreement in such manner as 
may seem expedient for the protection of the interests of 
the public, and may declare the modification to be part 

__ _ — • 

^d) Now the Railway Commissioners : Act of 1873, s. 10, p. 62. 
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of the agreement, apd the same shall be read and take 
effect accordingly. 

It will be seen that as the act was passed only in 1863, the powers exer- 
ciseable under it hare never been exercised by the Board of Trade, and will 
be exercised for the first time by the railway commissioners. It is an ab- 
solute discretionary power, with a permissiye appeal only npon any question 
which is in the opinion of the commissioners a question of law. See sect. 26 
of the Act of 1878, p. 86, post. 

S. 28. Where a company is authorized by a special act 
hereafter. passed, and incorporating this part of this act, to 
agree with a person being the proprietor of a railway, with 
respect to all or any of the purposes specified in this part 
of this act, then and in every such case the provisions ot 
this part of this act shall apply, mutatis mutandis, to the 
company in relation to such authority and to the agree- 
ment entered into by virtue thereof. 

S. 29. For the purposes of this part of this act, any 
alteration of an agreement by the parties thereto shall be 
deemed an agreement.] 



lEailways Clauses Act, 1863 (26 8f 27 Vict. c. 92). 

Steam vessels. S. 35. In every seventh year after the passing of the 

special act, reckoned from the first day of January next aftier 
its passing, the Board of Trade (e), if they are of opinion 
that the interests of the public are prejudicially affected by 
the exercise of the powers of the company relative to steam 
vessels, may give to the company notice in writing thereof 
and of the reasons on which that opinion is foimded ; and 
if the company does not before the beginning of the then 
next session of parliament make provision to the satis&c- 
tion of the Board of Trade (e) for protection of the interests 
of the public, or if the injury done to the interests of the 
public is in the opinion of the Board of Trade (e) incapable 
of being remedied by the company, then the Board of 
Trade (e), at the beginning of the session of parliament then 
next following, shall report to both houses of parliament 
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AMENDMENT OF TBAFFIC ACT^ 1854, S. 2. 



69 



such their opinion, and the reasons on which that opinion 
is founded; and at the expiration of twelve calendar 
months after the presentation to the houses of parliament 
of that report, the powers of the company relative to 
steam vessels, or such of them as are specified in the re* 
port, shall, unless parliament in the meantime otherwise 
provides, cease to be exercised.] 

ThU section, together with sects. «30— 84 of the same act, make np Part 
IV. of the Railways Clanses Act, 1863. By sect. 80, incorporation of that 
part is necessary for it to have effect ; hnt hj sect. 3, terms nsed in the 
Clanses Act, 1863, are to hare the same meaning as they have when nscd 
in the Clanses Act, 1846, by sect. 2 of which '* special act'' means any act * 

with which the general act is incorporated, while by sect. 1 the general act 
is incorporated with all special acts, except so far as expressly yaried. 

11. Whereas hj section two of the Bail way and Canal Reciui of s. 2 
Traffic Act, 1854, it is enacted that every railway com- Jgg^.''*®*^ ^^*' 
pany and canal company and railway and canal company Own traffic. 
shall, according to their respective powers, affi^rd all 
reasonable &cilities for the receiving and forwarding and 
delivering of traffic upon and firom the several railways 
and canals belonging to or worked by such companies 
respectively, and for the return of carriages, trucks, boats, 
and other vehicles; and that no such company shall make 
or give any undue or unreasonable preference or advantage 
to or in favour of any particular person or company, 
or any particular description of traffic, in any respect 
whatsoever, or shall subject any particular person or 
company, or any particular description of traffic, to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever; and that every railway company 
and canal company and railway and canal company 
having or working railways or canals which form part 
of a continuous line of railway, or canal or railway 
and canal commimication, or which have the terminus 
station or wharf of the one near the terminus station or 
wharf of the other, shall affi)rd all due and reasonable 
facilities for receiving and forwarding by one of such 
railways or canals all the traffic arriving by the other, 
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without any tmreasonable dday^ and without tUnf sfich 
preference or advantage or prejudice or disadvantage as 
aforesaid, and so that no obstruction may be offered to the 
public desirous of using such railways or canals or rail- 
ways and canals as a continuous line of communication, 
and so that all reasonable accommodation may by means 
of the railways and canals of the several companies be at 
all times afforded to the public in that behalf: 

And whereas it is expedient to explain and amend the 
said enactment : Be it therefore enacted, that — * 

Subject as hereinafter mentioned, the said &cilities to 
be so afforded are hereby declared to and shall include the 
due and reasonable receiving, forwarding, and delivering 
by every railway company and canal company, and rail- 
way and canal company, at the request of any other such 
company, of through traffic to and from the railway or 
canal of any other such company at through rates, tolls, 
or &res (in this act referred to as through rates). 
Provided as follows : 

( 1.) The company requiring the traffic to be forwarded 
shall give written notice of the proposed tlurough 
rate to each forwarding company, stating both 
its amount and its apportionment, and the route 
by which the traffic is proposed to be forwarded : 
(2.) Each forwarding company shall, within the pre- 
scribed period after the receipt of such notice, 
by written notice inform the company requiring 
the traffic to be forwarded whether they agree to 
the rate and route ; and, if they object to either, 
tiie groxmds of the objection: 
(3.) If at the expiration of the prescribed period no 
such objection has been sent by any forwarding 
company, the rate shall come into operation at 
such expiration : 
(4.) If an objection to the rate or route has been sent 
within the prescribed period, the matter shall be 
referred to the commissioners for their decision : 
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(5.) If an objection be made to the granting of the rate 
or to the route^ the conunissionerB shall consider 
whether the granting of the rate is a due and 
reasonable facility in the interest of the public^ 
and whether, having regard to the circumstances^ 
the route proposed is a reasonable route, and shall 
allow or re&se the rate accordingly: 

(6.) If the objection be only to the apportionment of 
the rate, the rate shall come into operation at the 
expiration of the prescribed period, but the de- 
cision of the conmiissioners as to its apportion- 
ment shall be retrospective ; in any other case 
the operation of the rate shall be suspended until 
the decision is given : 

(7.) The commissioners in apportioning the through 
rate shall take into consideration all the circum- 
stances of the case, including any special ex- 
pense incurred in respect of the construction, 
maintenance, or working of the route, or any 
part of the route, as well as any special charges 
which any company may have been entitled to 
make in respect thereof: 

(8.) It shall not be lawful for the commissioners in any 
case to compel any company to accept lower 
mileage rates than the mileage rates which such 
company may for the time being legaUy be 
charging for like traffic carried by a like mode 
of transit on any other line of communication 
between tiie same points, being the points of 
departure and arrival of the through route : 

(9.) The prescribed period mentioned in tiiis section 
shall be ten days, or such longer period as the 
commissioners may from time to time by general 
order prescribe. 

Where a railway company or canal company use, main- 
tein, or work, or are p Vto an arrangement for using, 
maintaining, or working steam vessels tor the purpose of 
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carrying on a commnnlcation between any towns or ports, 
the provisions of this section shall extend to sach steam 
vessels, and to the traffic carried thereby. 

The snbject-nutter of this section is divisible into fire branches, concem- 
ing (1) reasonable fadlities on a company's own line; (2) undoe prefer- 
ence; (3) reasonable and eqnal facilities for through traffic; (4) through 
rates, and (5) steam yessels. The fint three were contained in the Act of 
1854, and the preamble of the present section is a word-for-word recital of 
sect. 2 of that act The fourth proTides a new machinery, to be worked by 
the companies, in aid of the third. The fifth is taken from sect 16 of the 
Regulation of Bailways Act, 1868. The decisions under the Act of 1854 are 
ahnost entirely concerned with the undue preference branch, that act 
having been brought to bear, not so much by the public against the com- 
panies, as by riyal traders against each other. 
Reasonable From the preamble to the Act of 1854, from the definition of traffic in 

facilities. the interpretation clause, from the absence of any provision similar to 

sect. 89 of the Railways Clauses Act, 1845 (/), and from the different state 
of circumstances arising from the monopoly of the companies (^), it would 
seem that the statute imposes upon the companies larger obligations than 
those of carriers at common law, and does not only provide a new remedy 
for the infringement of common law obligations. The commissioners 
would therefore have jurisdiction over such matters as the number of car- 
riages, and the speed and even number of trains, it being a matter of 
administration for them to consider whether the fiicilities required in each 
particular case be reasonable under the circumstances or not At common 
law, however, a carrier cannot be compelled to run more conveyances than 
he chooses, and except so far as compelled by the Traffic Act, a railway 
company may abstain altogether from carrying. (See Hare t. London 
and Nortiv- Western Hail. (Jo.,, and other cases dted in the note to sect. 87 of 
the Railways Clauses Act, 1 845 (8 & 9 Vict. c. 20), post. Appendix.) And 
even under the act a company cannot be compelled to carry all goods 
under all circumstances. (See Re Oselade, aate, pp. 11, 26.) It cannot 
indeed be said to have been actually decided to be within the act to compel 
the running of a train. But that it is so, may perhaps be implied from the 
judgments in Baxendale^s case, 5 C. B., N. S. 336, and in the Caterham 
case, 1 C. B., N. S. 410. See also Hodges on Railways, p. 562, where, 
however, a very guarded opinion is expressed. In the absence of express 
judicial decision on the very important point, as to what facilities are 
within the act, it may perhaps be mentioned here that from a speech 
delivered by the late Lord Campbell, in the House of Lords, while the bill 
of 1854 was passing through that house, it appears that that learned judge 



(/) See Appendix. 

{g) See the remarks of Cockbum, C. J., in BaxendaWs {Ueading) case. 
6 C. B., N. S. Z^^ and p. 38, ante. 
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considered that those who administered the act wonld have to decide 
'< how manj trains should start, what should be the namber of carriages, 
whether the staff of servants employed was adequate, and whether time 
was properly kept." The timing of the trains which a company proposes 
to run is within the through traffic branch of the section. 

With respect to undue preference the statute is a mere enlargement of Undue prefer- 
the equality clause of the Bailifays Clauses Act, 1846 (8 & 9 Vict. c. 20, cnc®* 
s. 90), which clause itself imposed upon companies an obligation different 
from that at common law, for at common law a carrier is under no obliga- 
tion to treat all customers equally, he may carry for favoured customers at 
an unreasonably low rate, or even gratis. {Per Blackburn, J., in Great 
Western Rail, Co, v. SHttoUf L. R., 4 H. L. 288; 38 L. J., Ex. 177.) For 
the interpretation given by the judges to "undue preference," see the 
cases dted in the note to sect. 2 of the Act of 1854, ante, p. 67. Very broadly 
stated the cases amount to this, that a preference to be *' undue " must be 
a preference of a person similarly circumstanced, and bringing a similar 
profit to the company. A common case of preference is that of terminal 
to intermediate traffic, as by charging a higher rate than is due to an 
intennediate space in proportion to the charge made on the entire line of 
railway : as to this see Re BaxendaU^s (^Readinff) case, 5 C. B., N. S. 336, 
ante, p. 40, where Cockbum, C. J., said that the court would interfere if 
the disproportion should not be justified by the circumstances of the traffic, 
and Hazier* 9 ease, ante, pp. 9, 17. 

By the interpretation clause of the Act of 1854, one station is to be con- Through 
sidered " near another station " when the distance between the two stations traffic. 
" shall not exceed one mile, such stations not being situate within five 
miles from St Paul's Church in London." This definition, however, is 
omitted in the interpretation clause of the present act. For the cases 
touching this branch of the section, see Re Barrett, ante, p. 18, and Re 
Caterham Rail. Co., ante, p. 20. The object of the provision is too 
plainly expressed to need comment, but it has yet been practically in- 
operative ; whether it will continue so from any difficulties in deciding 
what are " due and reasonable facilities," what is " unreasonable " delay, 
and what is ** reasonable " accommodation remains to be seen. It is now. Through rates, 
however, supplemented by an extremely important provision as to through 
rates. It has been said by the Amalgamation Committee that the effect 
of this provision, ** which is merely an expanded expression of the Railway 
and Canal Traffic Act," will be to make it '' the interest of the one com- 
pany and the duty of the other always to send traffic by the shortest, 
cheapest and most convenient route." Should the one company always 
consider it to be its interest to develop the through traffic, and should the 
commissioners always succeed in compelling the other company in doing 
its duty by forwarding it, little will remain to be desired in respect of 
through traffic facilities. Fully worked and firmly administered, the 
enactment must needs effect a considerable alteration in railway profits, 
but some infringement of the "proprietary rights of the companies " has 
already been sanctioned by the legislature, and the present act expressly 
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infringes npon them. See snbs. 5 and sect 12 ; and also the remarks of 
Cockbmn, C. J., in Baxendale's {Reading) case (ante, p. 38). The prcH 
vision is perhaps of more consequence to canal companies than to railwaj 
companies^ in what manner, see Ch^ter IV., post, p. 94. 

The object of the provision as to steam vessels is to regolate the mono- 
poly of a " ferry traffic " which a railway company frequently possesses by 
owning or working the steam vessels; as to. this, see Napier v. Olaggow and 
South'Weitem Bail. Co., ante, p. 17, and also Chapter IV., post, p. 93. 
For farther obligations of railway companies as to steam vessels, see 
pp. 57, 88, and for the power of the commissioners to modify agreements 
with steam vessels in the interest of the public, see p. 68. 

Two questions arise respecting grievances apparently remediable under 

the statute— (1) whether the grievance is within the section in point of 

law; and (2) whether it is one likely to be remedied by the railway com* 

missioners as a matter of administration. 

Jurisdiction of As to the first question, inasmuch as the statute imposes npon companies 

commissioners, obligations larger than those of carriers at common law, it is hard to say 

what continuing grievance would not be within the jurisdiction of the 
commisnoners, except that it must be borne in mind that mere comforts 
are not facilities, and that the grievance must be one connected with the 
forwarding, receiving or delivering of traffic. As to the second, certain 
principles have been laid down in the decisions under the Act of 1854, and 
where these principles are plainly applicable, they would no doubt be ap- 
plied by the commissioners. Foremost among these jninciples is one 
which would be applicable to all cases under the statute— the important 
principle that the profit accruing to a company from any act or omission 
complained of is a substantial element of consideration. '<We must 
carefully avoid interfering," said Cockbnm, C. J., in Baxendale's case, 
''except where absolutely necessary, with the ordinary rights which a 
railway comapany possesses of regulating and managing its own affairs, 
either with regard to charges or accommodation, or to the agreements 
which it may make in its particular business." Secondly, any preference 
complained of must be a preference of a person similarly circumstanced 
with the complainant This principle, which, as we have seen, was im- 
ported into the statute from the "equality clause," has perhaps been 
poshed too far by the Court of Common Fleas, and it is suggested that a 
preference of one of two rival towns, although situate upon different lines, 
is more within the mischief of the act than it can be deduced from the 
cases to have been held to be. See, however. Hazier* &. ease, 24 L. T. 399. 
Thirdly, in cases of through traffic a substantial public grievance must be 
shown. It is plain, however, that the Act of 1854 was intended to be and 
was administered in a manner widely discretionary ; and it would seem, 
from the fact of the new tribunal having been by sect. 4 constituted only 
partly a legal one, that the Act of 1873 is intended to be administered in 
a manner more widely discretionary still. 

Allotment of 12. Subject to the provisions in the last preceding 
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section contained^ the commissioners shall have fail power less than 
to decide that any proposed through rate is due and rea- ™*^""*"™' 
BonablC) notwithstanding that a less amount may be allotted 
to any forwarding company out of such through rate than 
the maximum rate such company is entitled to charge, and 
to allow and apportion such through rate accordingly. 

13. A complaint of a contravention of section two of Complaints by 
the Raflway and Canal Traffic Act, 1854, as amended by SoS'*^"^"' 
this act, may be made to the commissioners by a municipal 

or other public corporation, local or harbour board, without 
proof that the complainants are aggrieved by the contrar 
vention: Provided that a complaint shall not be enter- 
tained by the commissioners in pursuance of this section ' 
nnless such complaint is accompanied by a certificate of 
the Board of Trade to the effect that in their opiaion the 
case in respect of which the complaint is made is a proper 
one to be submitted for adjudication to the commissioners 
by such municipal or other public corporation, local or 
harbour board. 

See sect. 11 (which recites sect 2 of the Act ol 1854 Terbatim), p. 69, 
ante. 

Bj 85 & 36 Vict c. 91, when in the judgment of any manicipal corpora- 
tion, local board or other goTerning body in any district it is expedient *'to 
prosecute or defend any legal proceedings necessary for the promotion or 
protection of the interests of the inhabitants of the district," the govern* 
ing body may apply the " boroogh fund, boroagh rate or other the public 
funds or rates under their control to the payment of the costs and expenses 
attending the same." 

14. Every railway company and canal company shall Publication of 
keep at each of their stations and wharves a book or ^^'®^' 
books showing every rate for the time being charged for 

the carriage of traffic, other than passengers and their 
luggage, from that station or wharf to any place to which 
they book, including any rates charged under any special 
contract, and stating the distance from that station or 
wharf of every station, wharf, siding, or place to which 
any such rate is charged. 

Every such book shall during all reasonable hours be 
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open to the inspection of any person without the payment 
of any fee. 

The commissioners may from time to time, on the 
application of any person interested, make orders with 
respect to any particular description of traffic, requiring a 
railway company or canal company to distinguish in such 
book how much of each rate is for the conveyance of the 
traffic on the railway or canal, including therein tolls for 
the use of the railway or canal, for the use of carriages or 
vessels, or for locomotive power, and how much is for 
other expenses, specifying the nature and detail of such 
other expenses. 

Any company failing to comply with the provisions of 
this section shall for each offence, and in the case of a 
continuing offence, for every day during which the offence 
continues, be liable to a penalty not exceeding five pounds, 
and such penalty shall be recovered and applied in the 
same manner as penalties imposed by the Kailways Clauses 
Consplidation Act, 1845, and the Railways Clauses Con- 
solidation (Scotland) Act, 1845, (as the case may require,) 
are for the time being recoverable and applicable. 

The pnblication of passenger fares is provided for by the Railways 
Regulation Act, 1868 (31 & 82 Vict. c. 119), s. 15 of which enacts that 
*' every company shall cause to be exhibited in a conspicuous place in the 
booking office of each station on their line a list or lists painted, printed or 
written in legible characters, containing the fares of passengers by the 
trains included in the time tables of the company from that station to 
every place for which passenger tickets are there issued." That act, how- 
ever, imposes no pen alty for non-compliance with sect 1 5. By sect. 1 7 of the 
same act, " where any charge shall have been made by a railway company 
in respect of the conveyance of goods over their railway, on application in 
writing within one week after payment of the said charge made to the 
secretary of the company by the person by whom or on whose account the 
same has been paid, the company shall within fourteen days render an 
account to the person so applying for the same, distinguishing how much 
of the said charge is for the conveyance of the said goods on the railway, 
including therein tolls for the use of the railway, for the use of carriages, 
and for locomotive power, and how much of such charge is for loading and 
unloading, covering, collection, delivery, and for other expenses, but 
without particularizing the several items of which the last-mentioned 
portion of the charge may consist." 
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By sects. 149-160 of the Railways Clanses Act, 1845 (8 & 9 Vict. c. 20), Becoreiy of 
and by sects. 137—152 of the Hallways Clauses (Scotland) Act, 1845 (8 & 9 penalty- 
Vict. c. 33) penalties are recoverable summarily before two justices of the 
peace. No information in writing is necessary, and penalties, if not paid, 
are recoverable by distress. Penalties must be sued for within six months. 
Any party aggrieved by an adjudication of the justices with respect to any 
penalty may appeal to the Quarter Sessions within four months after the 
adjudication appealed against. Not more than one-half any penalty may 
be awarded -to the informer ; the remainder is to be awarded to the over- 
seers of the poor, to be applied in aid of the poor's rate. 

The object of compulsory publication of rates is to assist traders in 
sustaining charges of " undue preference.'' As to what preferences are 
undue, see the cases cited in the note to sect. 2 of the Act of 1854. It must 
be carefully borne in mind that inequality, so far from being always 
''undue," is of common occurrence, and is in very many cases justifiable. Unequal rates 
" Inequality of charge in respect of distance," say the Royal Commissioners often justi- 
of 1865, ''besides being a necessary consequence of competition, is an "*"*®' 
essential element in the carrying trade, that is to say, the principle which 
governs a railway company in fixing the rate is that of creating a traffic 
by charging such a sum for conveyance as will induce the produce of one 
district to compete with that of another in a common market. Hence, 
even if the railway company be assumed to have a complete monopoly in 
its own district, it must in its own interest regulate its traffic so as to 
produce as large an amount of remunerative traffic as possible. The power 
of granting special rates thus permits a development of trade which would 
not otherwise exist, and it is abundantly evident that a large portion of the 
trade of the country has been created by, and it is continued on the faith 
of, special rates. The witnesses examined before us concur in the expresh 
sion of their belief that there is no disposition on the part of railway 
companies to afford personal preference for the special profit of individual 
traders ; but that the distinctions in rates are based upon considerations 
affecting the profit and interest of the railway companies themselves." 

1 5. The commissioners shall have power to hear and Power to com- 

-,. . .. tji«i • •^•1 missioners to 

determme any question or dispute which may arise with ^^ terminal 
respect to the terminal charges of any railway company, charges, 
where such charges have not been fixed by any act of par- ^ ^^' '^ 
liament, and to decide what is a reasonable sum to be paid 
to any company for loading and unloading, covering, col- 
lection, delivery, and other services of a like nature ; any 
decision of the commissioners imder this section shall be 
binding on all courts and in all legal proceedings whatso- 
ever. 

Terminal charges are not mentioned in the Railways Clauses Acts, which 
authorize charges incidental to transport only, but are authorized by the 
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Terminal specud acts of the companies. The Bojal Commisaion gave the following 

diargea antho- account of them .—By the *< short distance clause" of the earlier acts, the 
a!c^ ^ special ^jompanics were empowered to charge for traffic ** eonveyed a less diitanee 

than siw miles, in addition to the tolls and diarges, a reasonable charge for 
the expense of stopping, loading and unloading." From this it would 
seem that originallj the maximum mileage rate for. distances beyond six 
miles was intended to oorer all serrices of loading, &&, and that the clause 
was put in to remunerate a company in cases when the distance was so 
short that the mere mileage rate would not coyer expenses of this nature. 
But subsequent legislation modified this view, and a general charge for 
seryices performed at the station, commonly called a *^ terminal" charge, 
has gradually been authorized in addition to the mileage rate. This general 
charge is authorized by different special acts in different terms. Sometimes 
the clause has taken the form "a reasonable sum for the loading, unloading 
and coTering, and for delivery and collection of goods and other services 
incidental to the business of a carrier, and a further reasonable sum for 
warehousing and wharfage, and for any other extraordinary services which 
may be reasonably and properly performed by the company." Sometimes 
** a further reasonable sum for collection and delivery of goods and other 
.services incidental to the business of a carrier, where such collection, 
delivery and services respectively shall be performed by the company elsoi- 
where than in the premises of the company." By the Great Eastern Act, 
1862, that company may charge a ** reasonable sum for warehousing and 
wharfage," and some few companies may charge a reasonable sum for the 
use of ** stations and sidings." It would thus appear that although there 
is great diversity in the clauses, parliament considers that, as a rule, the 
maximum rate idiould cover all the cost of conveyance and use of railways 
and sidings for the receipt of trucks ready laden, but not the cost of loadings 
covering or unloading. Thus if a company provide special means for 
facilitating loading, covering or unloading, or allow goods to remain in the 
.stations beyond a reasonable time, they would apparently, under the powers 
and the intentions of parliament, be enabled to charge lor such services. 
(Report of Roval Commission, p. xxxii.) Terminal charges, therefore, are 
never fixed in amount, and are variously fixed in nature ; and the inquiries 
respecting a terminal charge would be (1 ), whether it is of a nature autho- 
rized by the q)ecial act ; and (2), whether it is a ''reasonable" chaise or 
Access tq spe- not. In every dispute relative to these charges, the special act should be at 
cial act. once referred to ; and by sect. 162 of the Railways Clauses Act, 1845 (8 & 9 

Vict. c. 20), every railway company must keep a copy of its special act at 
its principal office of business, and must also deposit a copy for public 
inspection with the clerk of the peace of each county through which the 
line passes, under a penalty of 201. for each offence, and of 61, a day for 
every day afterwards. By their special act (1 & 2 Vict c. xcii. s. ii), a 
railway company was empowered to receive a reasonable sum for loading, 
unloading or weighing when required to load, unload or weigh. It was 
held that the power to charge such reasonable sum was only given when 
that kind of work ^as done by the company not as carriers, but for other 
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people carr^dng on their own account, and that when they acted as carriers 
themselves, the charge for carrying included the charge for loading. Parker 
▼. G. W. B, (S. C), 21 L. J., C. P. 67. By another special act (8 & 9 Vict. 
e. clix. a. 128), a railway company was required to carry goods as common 
carriers at the maximum toll of Zd, per ton per mile. They charged the 
plaintiff, in addition to this toll, a sum of 12«. 6^., which they claimed as 
a ''terminal charge,'* in respect of services and expenses in receiving, 
weighing and entering his goods, and in allowing the use of station, plat- 
forms, gaslight and other conveniences for the purpose of receiving, nn* 
loading and delivering them. It was held that the compimy were entitled, 
in the absence of any special barffain, to charge the toll only, and that > 

the terminal charge of I2s. 6d, could not be recovered. (^Pegler y. Monr 
mouthshire Ralhcay and Canal Co, (S. C), 80 L. J., Ex. 249.) 

16. No railway eompany or canal company^ unless Canals. 
expressly authorized thereto by any act passed before the Affreeirient 
passing of this act, shall, without the sanction of the com- with railway 
missioners, to be signified in such manner as they may by ?^^*^ io9 'i 
general order or otherwise direct, enter into any agree- 
ment whereby any control over or right to interfere in or 
concerning the traffic carried or rates or tolls levied on 
any part of a canal is given to the raHway company, or 
any persons managing of comiected with the man^ement 
of any railway ; and any such agreement made after the 
commencement of this act without such sanction shall b^ 
void. 

The commissioners shall withhold their sanction from 
any such agreement which is in their opinion prejudicial 
to the interests of the public. 

Not less than one month before any such agreement is Publication of 
so sanctioned, copies of the intended agreement certified ^S'®®™®^*^ 
under the hand of the secretary of the railway company or 
one of the railway companies party or parties thereto, shall 
be deposited ior public inspection at the office of the com- 
missioners, and also at the office of the derk of the peace 
of the county, riding, or division in England or Ireland in 
which the head office of any canal company party to the 
agreement is situate, and at the office of the principal 
sheriff clerk of every such county in Scotland, and notice 
of the intended agreement, setting forth the parties between 
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Advertisement whom or on whose behalf the same is intended to-be made, 
affe^^canal. ^^^ svLch further particulars with respect thereto as the 

commissioners may require, shall be given by advertise- 
ment in the London, Edinburgh, or Dublin Gazette, 
according as the head office of any canal company party 
to the agreement is situate in England, Scotland, or Ire- 
land, and shall be sent to the secretary or principal officer 
of every canal company any of whose canals communicates 
with the canal of any company party to the agreement ; 
and shall be published in such other way, if any, as the 
conmiissioners for the purpose of giving notice to all par- 
ties interested therein by order direct. 

The object of this and the following section is to strengthen canal com. 

panics in competing with railway companies, an object which has been 

already aimed at in various general statutes, with not much success. I'hus 

Statutes pro- by 8 & 9 Vict. c. 28, after reciting that powers having been given by the 

moting compe- Ray^ayg Clauses Act, 1845, to railway companies to vary the tolls upon 

^ * railways, greater competition for the public advantage would be obtained 

if canal companies were to have the like powers granted to them in respect 

of the tolls upon canals, then required to be levied for the most part at one 

uniform rate per ton per mile, it is enacted that canal companies may vary 

their tolls from time to time as they see fit, so long as the maximum fixed 

by their special act is not exceeded, and. so long as the tolls are charged 

equally to all persons under the like circumstances. This latCer provision 

is subject to the same restrictions in the interest of the company as those 

applied to the Traffic Act, 1854, so that lower rates may be charged for 

longer distances. {Striok v. Sroansea Canal Co., 16 C. B., N. S. 245.) 

By 8 & 9 Vict. c. 42 (extended by 10 & 11 Vict. c. 94), canal companies 
were enabled to carry, as common carriers, all goods intrusted to them for 
the purpose, either directly or by any intermediate canal or river. By the 
7th section, the canals were empowered to arrange '* with each other in the 
way that railway companies are authorized, so as to avoid the necessity for 
a change of boats and other delays arising from a diversity of interest," and 
to contract with each other for the apportionment of tolls. By the 8th 
section, canals are empowered to let their tolls to any other canal or naviga- 
tion company for any period not exceeding twenty-one years from the com- 
mencement of the lease; but inasmuch as railway companies, by taking 
leases of canals, frustrated the very object of the act, it was afterwards 
enacted by sect. 8 of 21 & 22 Vict. c. 76, that no canal company, being 
also a railway company, should for the future accept a lease of the 
whole or any part of the undertaking of any other railway and canal 
company or of any canal company, except under the powers of a special 
act. See these Canal Acts at length in the Appendix. 
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17. Every railway company owning or having the Maintenance 
management of any canal or part of a canal shall at all raif^y com- 
times keep and maintain such canal or part, and aU the paries, 
reservoirs, works, and conveniences thereto belonging, ^^^P- ^^^0 
thoroughly repaired and dredged and in good working 
condition, and shall preserve the supplies of water to the . 

same, so that the whole of such canal or part may be at all 
times kept open and navigable for the use of all persons 
desirous to use and navigate the same without any unne- 
cessary hindrance, interruption, or delay. 

It was recommended by a parliamentary committee in 1846, that in all 
railway and canal amalgamation bills strict regulations should be inserted 
** for maintaining the canals in an efficient state of repair and for securing 
a proper supply of water," and in some cases provisions similar to the pre- 
sent section will be found in special acts. See, for instance, 8 & 9 Vict, 
c. cxY. ss. 67, 68, and 10 & 11 Vict. c. clix. ss. 37—46. Where such a special 
obligation exists, the failure to fulfil it would seem to be indictable. See 
Bennett v. Manchester, Sheffield and Lincolnshire Rail, Co.., 6 C. B., 
N. S. 707. As a general obligation upon railway companies, it is entirely 
, new. A grievance under the section would be remediable by the commis- 
sioners under sect. 6, but not through the intervention of a public authority 
under sect. 13. 

Conveyance of Mails. 

18. Every railway company shall convey by any train Conveyance of 
all such mails as may be tendered for conveyance by such ^^ ' 
train, whether such mails be under the charge of a guard 
appointed by the postmaster-general or not, and notwith- 
standing that no notice in writing requiring mails to be 
conveyed by such train has been given to the company by 

the postmaster-general. 

Every railway company shall aflTord all reasonable facili- 
ties for the receipt and delivery of mails at any of their 
stations without requiring them to be booked or inter- 
posing any other delay. 

Where the mails are in charge of a guard appointed by 
the postmaster-general, every railway company shall per- 
mit such guard, if he think fit, to receive and deliver them 
at any station by himself or his as^stants, rendering him 
nevertheless such aid as he may require. 

L. G 
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Statiitea re- Bj 1 & 2 Vict. c. 96, s. 1, and 81 & 32 Viot c. 119, & 37, railwaj com- 

specting mails, panies may be compelled to carry mails either by ordinary or special train 

on receipt of notice in writing from the postmaster-general, " or some se- 
cretary or assistant-secretary to the post-o£Bce, or by some officer appointed 
for the pnipose by the postmaster-general;" and by 10 & 11 Vict c. 85, a. 16, 
no gnard from the post-office need accompany the mails when they hare 
been required to be forwarded in the manner prescribed by 1 & 2 Vict. c. 98. 
The effect of this section is to dispense with both the guard and the notice 
in writing, and to render the companies compellable to carry any mails ten- 
dered for conveyance by any train. By 31 & 32 Vict c. 119, s. 36, when- 
ever in pursnance of any notice under 1 & 2 Vict. c. 98, or otherwise, '* th^ 
mails or post letter bags are conveyed or forwarded by a company on their 
railway in a special train, the postmaster-general may, by the same or any 
other notice in writing, require that the whole of such special train shall be 
appropriated to the service of the post-office exclusively of all other traffic, 
except such as he may sanction," the rraiuneration to be settled by arbitra- 
tion, as prescribed by 1 & 2 Vict. c. 98. 

Remuneration 19, Every railway company sliall be entitled to reason- 

for conveyance -i i a- n • _c j i j_i 

of mails. ^^^^ remuneration tor any services performed by them m 

pursuance of this act with respect to the conveyance of 
mails, and such remuneration shall be paid by the post- 
master-general. 

Any difference between the postmaster-general and any 
railway company as to the amount of such remuneration, 
or as to any other question arising under this act^ Bhall be 
decided by arbitration, in manner provided by the act of 
tiie session of the first and second years of the reign of her 
present Majesty, chapter ninety-eight, or, at the option of 

(Seep, 119.) such railway company, by the commissioners. 

Arbitration The provisions of 1 & 2 Viet. c. 98, as to arbitration are contained in 

under 1 & 2 sects. 16^18. By sect. 16, " In all cases in which the postmaster-general 
* ^* ^^* and any company of proprietora of any railway shall not be able to agree on 
the amount of remuneration or compensation to be paid by the postmasterr 
general to such company of proprietors for any services performed or to be 
performed by them, the same shall be referred to the award of two persons, 
one to be named by the postmaster-general and the other by such oompanyi 
and if such fwo persons cannot agree on the amount of such remuneration 
or compensation, then to the umpirage of some third person, to be appointed 
by such two £rst-named persons previously to their entering upon the in- 
quiry; and the said award or umpirage, as the case may be, shaH be bind- 
ing and conclusive on the said parties, and their respective successora or 
assigns." By sect 17, contracts or awards under the authority of the ad^ 



ASSISTANT COMMISSIONEBS. 83 

after having continued in operation for three years, may, npon the requisi- 
tion of a railway company, be again referred to arbitrators to determine 
whether any and what alteration onght to be made therein. By sect 18, in all 
references nnder the act ** the postmaster-general, or the railway company, 
as the case may be, shall nominate his or their arbitrator within fourteen 
days after notice from the other party, or in default, it shall be lawful for 
the arbitrator appointed by the party giving notice to name the other arbi- 
trator; and such arbitrators shall proceed forthwith in the reference, and 
make their award therein within twenty-eight days after their appointment, 
or otherwise the matter sh^l be left to be determined by the umpire; and if 
such umpire shall refuse or neglect to proceed and make his award for the 
space of twenty-eight days after the matter shall have been referred to him, 
then a new umpire shall be appointed by the two first-named arbitrators, who 
shall in like manner proceed and make his award within twenty-eight days, 
or in default be superseded, and so toties quoties." 

20. Where a railway company use, maintain, or work. Conveyance of 

, , j_n- • . • • mails by steam 

or are party to any arrangement lor usmg, mamtammg, or vessels, 
working steam vessels for thq purpose of carrying on a 
communication between any towns or ports, all provisions 
contained in any act with respect to the conveyance of 
mails by railways shall, so far as they are applicable to the 
conveyance of mails by steam vessels, extend to the steam 
vessels so used^ maintained, or worked. 

Regulations as to Commissioners* 
91 f The assistant commissioners shall be subject to the Assistant com- 

1 o .t • • 1 -I 11 1 1 . . . missioners. 

orders of the commissioners, and shall make such mqmnes 
and reports and perform such other acts and services as 
the commissipners may direct ; and it shall be lawfiil for 
such assistant commissioners, or either of them, to under- 
take such arbitration under the act as the commissioners, 
with the consent of the parties to such arbitration, may 
direct ; and the said assistant commissioners for the pur- 
poses of such inquiries, reports, and arbitrations shaU have 
and may exercise all powers of entry, inspection, smnmon- 
ing and examining witnesses, requiring the production of 
documents^, and administering an OAth by this act con- 
ferred upon the commissioners. 

For further provisions as to the assistant commissioners, see sect. 4. For 
the powers of entry, 8pc. conferred upon the commissioners, see sect. 25. The 
assistant commissioners may have delegated t^ them fiU the powers of the 

g2 
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commissioners themselres, except the power to commit for contempt ot 
court 

22. There shall be paid to each of the commissioiiers 
such salary, not exceeding three thousand pounds a year, 
and to each assistant commissioner such salary not ex- 
ceeding fifteen hundred poimds a year, as the treasury 
determine. 

The salaries and expenses of the commissioners and of 
their officers and of the assistant commissioners shall be 
paid out of moneys to be provided by parliament. 

23. The commissioners may from time to time, in the 
exercise of any jurisdiction in this act conferred on them, 
with the consent of the treasury, call in the aid of one or 
more assessors, who shall be persons of engineering or 
other technical knowledge* There shall be paid to such 
assessors such remuneration as the treasury, upon the 
recommendation of the commissioners, may direct. 

24. The commissioners may from time to time ap- 
point such officers and clerks with such salaries as the 
commissioners, with the sanction of the treasury, think fit. 

26. For the purposes of this act the commissioners 
shall, subject as in this act mentioned, have ftdl power to 
decide all questions whether of law or of fact, and shall 
also have the following powers ; that is to say, 

(a.) They may, by themselves or by any person ap- 
pointed by them to prosecute an inquiry, enter 
and inspect any place or building, being the 
property or under the control of any railway or 
canal company, the entry or inspection of which 
appears to them requisite ; 
(b,) They may require the attendance of all such per- 
sons as they think fit to call before them and 
examine, and may require answers or returns to 
such inquiries as tiiey tiiink fit to make ; 
(c.) They may require the production of all books, 
papers, and documents relating to the matters 
before them ; 
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(d.) They may administer an oath ; 
. (e.) They may when sitting in open court punish for 
contempt in like manner as if they were a court 
of record. 
Every person required by the commissioners to attend Expenscg of 
as a witness shall be allowed such expenses as would be 
allowed to a witness attending on subpoena before a court 
of record ; and in case of dispute as to the amount to be 
allowed, the same shall be referred to a master of one of 
the superior courts, who, on request, under the hands of 
the commissioners, shall ascertain and certify the proper 
amount of such expenses. 

The " fall power '' of the commissioners oyer questions of law is sub- 
jected to considerable limitation by sect. 26. By Order 16 (p. Ill), sect. 3 
of the Act of 1854 is read together with this section, so far as the two 
sections relate to an inqniry. 

Every conrt of record has power to fine and imprison for contempt com- Contempt, 
mitted in the face of the court while the court is sitting in the administra- 
tion of justice (E. v. Lefroy, L. R., 8 Q. B. 136 ; 28 L. T., N. S. 132; 
nom. Ex parte Jolliffey 42 L. J., Q. B. 121), from which case, and also 
from the words of the section, it is plain that the contempt which the 
commissioners may punish for must be snch contempt only as is committed 
in the face of open court; snch contempt as that specified in sect 118 of the 
County Court Act, 1846 (9 & 10 Vict. c. 96), by which " if any person 
shall wilfully insult the judge or any officer of the court, or shall wilfully 
interrupt the proceedings of the court, or otherwise misbehave in court," 
the judge may commit him to prison for not more than seven days, or fine 
him not more than five pounds. The amount of punishment, however, for 
a contempt of the court of the commissioners would seem to be limited 
only by their discretion, and both fine and imprisonment might be im- 
posed. For form of commitment, see p. 122. For allowances to witnesses, 
see Day's Common Law Procedure Act, 4th ed. p. 526. As to Scotiand, 
see 8. 36, p. 92, post 

26. Any decision or any order made by the commis- Decisions of 
sioners for the purpose of carrying into eflfect any of the co™™^**io»«^"« 
provisions of this act may be made a rule or order of any 
superior court, and shall be enforced either in the manner 
directed by section 3 of the Railway and Canal Traffic 
Act, 1854, as to the writs and orders therein mentioned, 
or in like manner as any rule or order of such court. 

For the purpose of carrying into eflFect this section, 
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general rules and orders may be made by any superior 
court in the same manner as general rules and orders may 
be made with respect to any other proceedings in such 
court. 

The commissioners may review and rescind or vary any 
decision or order previously made by them or any of them* 

The commissioners shall; in all proceedings before tiiem 
under sections 6, II5 12, and 13 of this act, and may, if 
they think fit, in all other proceedings before them under 
this act, at the instance of any party to the proceeding^ 
before them, and upon such security being given by thg 
appellant as the commissioners may direct, state a case in 
writing for the opinion of any superior coTirt determined 
by the commissioners upon any question which in the 
opinion of the commissioners is a question of law. 

The court to which the case is transmitted shall hear 
and determine the question or questions of law arising 
thereon, and shall thereupon reverse, affirm, or amend the 
determination in respect of which the case has been stated, 
or remit the matter to the commissioners with the opinion 
of the court thereon, or may make such other order in re- 
lation to the matter, and may make such order as to costs, 
as to the court may seem fit, and all such orders shall be 
final and conclusive on all parties: Provided that the com- 
missioners shall not be liable to any costs in respect or by 
reason of any such appeal. 

The operation of any decision or order made by the 
commissioners shall not be stayed pending the decision of 
any such appeal, unless the commissioners shall otherwise 
order. 

Save as aforesaid, every decision and order of the com- 
missioners shall be final. 

Bj Beet 3 of the Railway and Canal Traffic Act, 1854, writs of injunction 
are enforceable by attachment issuable against any director of a company 
or other person disobeying the orders, and also by an order for the payment 
by any company of not mdte than 200^. a day, until the injunction is com- 
plied with. See that section at length, p. 69. The Court of Common 
Fleas refused to grant an attachment against directors for non-oompHance 



FOWEBS OF COMMISSIOKBB8. 87 

with an injimctiofi where it appeared that the company had taken bonA 
fide steps to carry the injanction into effect. (^Bansome y. Astern Counties 
Bail. Co., 4 C. B., N. S. 159.) 

Sections 6, 11, 12 and 13 relate to proceedings before the oommissioners, 
nnder the Railway and Canal Traffic Act, 1854, as amended by the present 
act concerning traffic facilities, nndae preference, throagh rates, &c. For 
procedure relatire to the stating a case, see Order 42, p. 117. By sect. 3, 
p. 51," superior conrt" means in England any superior coart at Westminster, 
in Ireland a superior court at Dublin, and in Scotland the court of session. 
By Order 27, p. 113, the commissioners may raise preliminary questions of 
law by special case. 

27. The commissioners shall sit at sucL times and in Sittings. 
such places and conduct their proceedings in such manner 

as may seem to them most convenient for the speedy despatch 
of business ; they may^ subject as in this act mentioned^ 
sit either together or separately, and either in private or 
in open court, but any complaint made to them shall, on 
the application of any part^ to the complaint, be h^ud 
and determined in opicouk. 

By sect. 29, the commissioners may exercise their jurisdiction by one or 
two of their number, subject to an appeal to all. By Order 53, this separate 
jurisdiction is limited to arbitrations and interlocutory applications. 

28. The costs of and incidental to any proceeding Costs, 
before the commissioners shall be in the discretion of the 

commissioners. 

For taxation, see sect. 34, p. 91, and Order 40, p. 117. 

Under the Aet of 1854, costs were also in the discretion of the court, and 
the practice of the Court of Common Fleas was to give costs against a 
railway company when it had so acted as to make it proper for any person 
to come to the court for relief under the statute; per Erie, C. J., in Baxen^ 
dale T. Londtm and South-Western Bail. Co., 12 C. B., N. S. 758, 769; 
and whether the complainant succeeded to the extent of his rule or not 
(Baxendale v. Mrth Devon Bail. Co., 3 C. B., N. S. 324j 30 L. T. 134). 
In one case, although the application totally failed on account of being 
improperiy framed, the court discharged the rule without costs, on account 
of there haying been in fact a substantial grievance. ( Cooper y. L, cmd 
8.-W, Bail, Co,, 4 C. B<, N. S. 738.) Where a rule was moyed without 
mention of costs, the court made it absolute without costs in Marriott y. 
L. and S.- W. Bail. Co., I C. B., N. S. 499. The court refused to overrule 
the discretion of a judge in chambers as to costs in Ilfraoombe Puhlie 
Conveyance Co. y. L, and /SL-TT. Bail. Co., L. B., 4 C. P. 152. 

29. The commissioners may at any time after the pass- General orders* 
ing of this act and from time to time make such general {Seep. 107.) 
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orders as may be requisite for the regulation of proceed- 
ings before them, including applications for and the Stating 
of cases for appeal, and also for prescribing, directing, or 
regulating any matter which they are authorized by this 
act to prescribe, direct, or regulate by general order, and 
also for enabling the commissioners in cases to be specified 
in such general orders to exercise their jurisdiction by any 
one or two of their number: provided, that any person 
aggrieved by any decision or order made in any case so 
specified may require a re-hearing by aU the commis- 
sioners ; they may further make regulations for enabling 
them to carry into effect the provisions of this act, and 
may from time to time revoke and alter any general 
orders or regulations made in piu'suance of this act. 
Every general order, and every alteration in a general 
order, made in pursuance of this section shall be sub- 
mitted to the lord chancellor for approval, and shall not 
come into force imtil it shall be approved by him. 

Every general order purporting to be made in pursuance 
of this act shall, immediately after the making thereo:^ be 
laid before both houses of parliament, if parliament be 
then sitting, or if parliament be not then sitting, within 
seven days after the then next meeting of parliament, and 
if either house of parliament, by a resolution passed within 
two months after such general order has been so laid 
before the said house, resolve that the whole or any part 
of such general order ought not to continue in force, the 
same shall after the date of such resolution cease to be of 
any force, without prejudice nevertheless to the making of 
any other general order in its place, or to anything done 
in pursuance of such general order before the date of such 
resolution ; but, subject as aforesaid, every general order 
purporting to be made in pursuance of this act shall be 
deemed to have been duly made and within the powers of 
this act, and shall haye effect as if it had been enacted in 
this act. 
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For the orders already mode and published by the commiasioners, see 
Chapter V., p. 107. 

It will be observed, that the commissioners may make farther orders from 
time to time as circumstances require ; the act, however; contains no pro- 
vision beyond what is required by the submission to parliament, relative to 
the publication of them. 

30. Every document purporting to be signed by the Evidence of 
commissioners, or any one of them, shall be received in documents, 
evidence without proof of such signature, and until the 
contrary is proved shall be deemed to have been so signed 

and to have been duly executed or issued by the commis- 
sioners. 

31. The commissioners shall, once in every year, make Annual report 
a report to her Majesty of their proceedings under this act 

during the past year, and such report shall be laid before 
both houses of parliament within fourteen days after the 
making thereof if parliament is then sitting, and if not, 
then within fourteen days aft«r the next meeting of parlia- 
ment. 

Miscellaneous, 

32. The commissioners may, at any time after the pass- Pees. 

ing of this act, by general order, with the concurrence of {See pp. 120, 
the treasury, appoint the fees to be taken in relation to " 
proceedings before them, and may from time to time, by 
general order, with the like concurrence, increase, reduce, 
or abolish all or any of such fees, and appoint new fees to 
be taken in relation to such proceedings. 

33. The Public Offices Fees Act, 1866, shall apply to Collection of 
all fees taken in relation to any proceedings before the * 
commissioners. 

Any fee or payment in the nature or lieu of a fee paid 
in respect of any proceedings before the commissioners 
and collected otherwise than by means of stamps shall be 
paid into the receipt of her Majesty's exchequer in such 
manner as the treasury from time to time direct, and car- 
ried to the consolidated fund. 
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IPublic Offices Fees Act, 1866 (29 §• 30 Vict. c. 76). 

S. 2. It shall be lawful for the commissioners of her 
Majesty's treasury, by notice published in the London 
Grazette, to declare and direct that from and after the time 
specified in such notice all or any of the fees for the time 
being payable in money in any pubUc department or 
office connected with the public service, or to the officers 
thereof, shall be collected by means of stamps ; and every 
such notice shall be in accordance with the form given in 
the schedule to this act, with such variations as circum- 
stances may require ; and from and after the time specified 
in any such notice the fees therein mentioned shall be re- 
ceived by stamps denoting the amount of fees payable, and 
not in money. 

The form in the schedule proyides for the specifjing of the date from 
which, and the o£Sce in which, the declaration is to take effect. 

S. 3. All or any stamps to be used under this act shall 
be impressed or adhesive, as the commissioners of her 
Majesty's treasury from time to time direct. 

S. 4. When any fee comprised in any such notice is 
payable in respect of a document, the stamp denoting the 
amount of fee shall be affixed to or impressed on such 
document ; and when any such fee is payable otherwise 
than in respect of a document, the stamp denoting the 
amount of fee shall be affixed to or impressed on such 
document, as the commissioners of her Majesty's treasury 
may require to be used. 

S. 6. The commissioners of her Majesty's treasury may 
from time to time make such regulations as seem fit re- 
garding,— 

The use of stamps under this act ; 

The application of such stamps to documents in use or 
required to be used as aforesaid ; 

The cancellation of adhesive stamps. 

S. 6. Nothing in this act shall interfere with the exercise 
by any authority of any power of altering or otherwise 
regulating the amount of the fees for the time being in 
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any department or office, or to the officers thereof, or of 
any salaries or other charges. 

S. 7. The commissioners of inland revenue shall keep a inlaDd reTenne 
separate account of the money received for stamps imder **^*^^'**- 
this act in respect of every department or office, and the 
money so received, subject to the deduction thereout of 
any expenses incurred by the commissioners of inland 
revenue in the execution of this act, and to the payment 
or discharge thereout in such manner as the commissioners 
of her Majesty's treasury from time to time direct of salaries 
or other charges for the time being by law charged or 
made payable out of any fees so received by stamps, shall, 
under the direction of the commissioners of her Majesty's 
treasury, be carried to and shall form part of the consoli- 
dated fund. 

S. 8. Each account so kept by the commissioners of Submission of 
inland revenue for every year ending the thirty-first day parliament, 
of March, together with an account for every such year, 
prepared under the direction of the commissioners of her 
Majesty's treasury, showing the salaries and other charges 
for the time being charged on or payable out of the fees 
received by the stamps to which such account relates, shall 
be laid before both houses of parliament, within one month 
after the termination of such year of account, if parliament 
be then sitting, or if not, then within one month after 
the next meeting of parliament.] 

34. The costs, charges, and expenses of and incidental Taxation of 
to any proceedings before the commissioners which are ^^ ' 
incurred by any person shall, if required, be taxed in the 
same manner and by the same persons as if such proceed- 
ings were proceedings in a superior court. 

'For the taxation of proceedings in a superior court, see Day's Common 
Law Procedure Act, 4th ed. pp. 436, 437, and 534, 535. 

85. Any notice required or authorized to be given Notices how to 
under this act may be in writing or in print, or partly in ^® given. 
writing and partly in print, and may be sent by post, and 
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if sent by post shall be deemed to have been received 
at the time when the letter containing the same would 
have been delivered in the ordinary course of the post ; 
and in proving such sending it shall be sufficient to prove 
that the letter containing the • notice was prepaid and 
properly addressed and put into a post-office. 
36. In the application of this act to Scotland — 
(1.) The term "attending on subpoena before a court of 
record" means attending on citation the court of 
justiciary: 
(2.) The Queen's and lord treasurer's remembrancer 
shall perform the duties of a master of one of the 
superior courts under this act. 



Daration of 
act. 



Temporary Provisions. 

37. This act shall continue in force for five years next 
after the passing of this act, and thencefoith until the end 
of the then next session of parliament, but the expiration 
of this act shall not affect the validity of anything done 
before such expiration. 

For the sabmission of annual reports to parliament by the commissioners 
in the interim, see sect. 31, p. 89. The act passed on July 21st, 1873. 
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CHAPTER IV. 

. REPORT OF AMALGAMATION COMMITTEE, 1872. 

The Report of the Joint Select Committee on Railway 
Amalgamations so well illustrates the scope and intention 
of the Railways Regulation Act, 1873, which was founded 
upon it, that it has been thought that a somewhat detailed 
account of such portions of the report itself as are carried 
out in the act might be found useful. After summarising 
the whole history of " Parliamentary inquiry and legisla- 
tion concerning railway amalgamation an concerning 
railway competition and monopoly," from which history 
it appears that combination and amalgamation have 
hitherto proceeded without check and almost without 
regulation, and that there is no reason to suppose that 
they will cease " until Great Britain is divided between 
a small number of great companies," the report proceeds 
to a fiill examination into the present state of railway 
competition; (1) By sea; (2) By canal; and (3) Between 
railway companies themselves. 

As to competition by sea, there is no doubt that effec- Competition 
tive competition exists, for the simple reason that the sea ^ ^^^ 
admits any number of competing carriers, and this com- 
petition is stated to affect the rates for goods at three- 
fifths of all the railway stations in the kingdom. It is 
possible, however, that a railway company, by acquiring 
both a port and the railways leading to it, may obtain 
control of the whole of a certain description of traffic by 
sea as well as by land, e. g., if the North-Eastem, Great 
Northern and Midland were to amalgamate, the united 
company might obtain possession of the Tyne, the Wear 
and the Tees, as the North-Eastem have of Hartlepool ; 
and in that case they could, and probably would, discourage 
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the carriage of coals by sea to London and other ports 
in England. And there is one form in whicli railway 
companies already possess a monopoly of sea traffic^ e. g., 
where the passage is in the nature of a ferry^ and the 
companies own or run in connection with the steamers, 
as between Dover and Boulogne^ Holyhead and Kings- 
town, Milford and Waterford (a). 

There are now more than 1,500 miles of canal in 
England and Scotland held by railway companies, al- 
though there have been no amalgamations of canals with 
railways since 1865. The railway companies, however, 
have seldom the whole of a great through route by canal, 
so that it is often their interest to send the traffic by 
railway where they have the whole route, rather than by 
canal, where they have only a part. But water caoriage 
has some advantage both in giving greater fiLcilities for 
loading and unloading, and in the carriage of heavy 
traffic and of articles which suffer from breakage; so 
much so that some independent canals are paying high 
dividends. And it is stated on behalf of the Aire and 
Calder Canal that with through rates they have every 
prospect of competing successftdly with railways. After 
noticing the manner in which the larger resources of 
railway companies enable them to " reduce the business 
jind profits of a canal until the latter is brought to terms," 
the report proceeds : — 

« The most important method by which the railway .companies faave 
defeated the competition of canals, has been t;he purchase of important 
links in the system of navigation, and the discouragement of through 
traffic. South of Birmingham there are independent canals which work 
together, whilst in the same and adjacent districts there are other canals, 
viz., the Birmingham and liyerpool Junction, Trent and Meraey, Ashby- 
do-la-Zouch and Stratford-upon-Ayon Canals, which form, or onght to 
form, a continuous system with th^ independent canals, but which hate 
fallen into the hands of railway companies. It is stated that the indepen- 
dent canals work together; that the carriage is conducted by priyate barges; 
that if traffic offer^ the independent canals make special .and fayourabl^ 



(a) See Act of WS^ s. 10, ad fin. 
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throngli rates ; bat that the railway companies refuse to make similar rates 

on their parts of the system ; and in some cases charge a bar toll, i. e., a Bar tolls.' ^ 

large and almost prohibitory toll on barges entering their canals from the 

independent canals. Thus the through rate for iron to London is 4<. Bd. ; 

of this the independent canals get 8s. for 146 miles, whilst the Birmingham 

Canal, which, by means of a guarantee is under the ?irtual control of the 

London and North-Westem Railway Company, takes It. 6^. for ten miles. 

The Great Western Railway Company charge 10^^. for twelve miles on their 

Stratf ord-npon^Ayon Canal ; but if the traffic enters an independent canal an 

extra or bar toll of It. lOd. is charged; 4d. a ton is charged for the use of 

the Birmingham Canal, but if the barge enters an independent canal It. 6d. 

extra is charged. Traffic is forced sixty-seyen miles round by independent 

canals, instead of going by the shortest route, which is thirty-seven miles. 

The independent canals have, since the time when the arrangement between 

the Birmingham Canal and the railway company took place, reduced their 

tolls by an amount varying from seventy to twenty-five per cent, and 

generally by about fifty per cent. ; whilst during that period no reduction 

whatever has been made upon the Birmingham Canal. They carry a larger 

local traffic than the canals owned by railway companies. The Worcester 

Canal, which is nearly bankrupt and which the Midland Railway Company 

are now proposing to buy, has, it has been said, been ruined by being placed 

between canals which are in the hands of railway ccxnpanies. .... 

" Where the tolls are fixed by act of parliament at a remunerative rate, it Neglect of ro- 
is stated in some cases that the railway companies owning canals not only pairs, 
do not make improvements, but that by neglecting repairs, by closing the 
canal at night, or by failing to supply water, they suppress traffic on the 
canals. The amalgamations of the canals above mentioned with the rail- 
ways have been strongly opposed; and parliament in many cases has endea- 
voured to annex conditions to the amalgamation compelling the com- 
panies to maintain the canals in an efficient working state; to keep them 
free and open for traffic; and even to enable other canal companies to make 
through rates. These conditions, however, have almost uniformly failed; 
and the present state of things appears to be as above described. Obliga- 
tions of this description can be much more easily evaded by the owners of 
the canal than enforced by the traders upon it. It is difficult to make a 
company maintain an effectual competition with itself." 

UndOT these circumstances canal companies, by way of Sale of canals 
^ving their shareholders, have in many cases either ^^g^f^, 
offered their canals to railway companies, or haye proposed 
arrangements whereby competition shall cease ; and when 
" canal shareholders come to parliament alleging that the 
only way of saving their property is to let a railway com- 
pany buy it, it is difficult for any committee to refuse its 
sanction." As to canal competition by the means of canal 
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companies becoming conmion carriers themselves (b\ the 
committee observes — 

" The Aire and Calder Company find that the cheapest mode of carryiDg 
on a large traffic on canals is to undertake it themselves, and this mode of 
oondacting it is, therefore, likely to increase; if so, the competition of pri- 
Tate traders will be at an end, and the canal companies will be in the same 
position as railway companies. If, in addition, the policy of amalgamating 
canals with each other is adopted, the through routes will fall into one set 
of hands, and this may lead to combination between the railway and the 
canal companies. At the same time it would be the interest of the united 
undertakings to develop the capabilities of every part of the system, in- 
stead of, as at present, to depreciate and depress one part of it in order to 
buy it cheap, or in order to favour another. Under these circumstances, it 
is not easy to see what may be in the end the wisest policy to pursue with 
respect to canals. Any policy, except that of purchase by the State, is 
likely to lead in the end to combination and monopoly; but combination and 
monopoly may possibly be attended with greater advantages than the pre- 
sent distracted system. For the present, the system of carriage by water 
seems more likely to be developed and maintained by strengthening the 
hands of independent canal companies than by leaving important links of 
through communication at the m6rcy of the railway companies; but it is 
difficult to lay down any stringent rule forbidding in toto the future transfer 
of canals to railway companies, and it is far more difficult to restore to in- 
dependent canal companies those which have been already transferred." 

Between railway companies themselves, competition is 
pronomiced to be at an end, as a general rule, in the matter of 
rates and fares. Wherever different companies run between 
the same places they charge the same prices by mutual ar- 
rangement But with respect to facilities there is still con- 
siderable competition. Trains may be more convenient or 
speedy, carriages or station accommodation more comfort- 
able. In some cases of competitive traffic, however, the com- 
panies arrange for equal speed as well as equal rates. This 
leads to an inquiry into the different forms of combination. 

The combination for equal rates is universal, and needs 
neither the sanction of parliament nor of any other au- 
thority. 

Another form of combination is where each company 
allows the other to run trains over its own lines, the two 



(h) See 8 & 9 Vict, c. 42, s. 1, pp. 141, 142, post. 
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companies dividing the profits of the trains so run in fixed 
proportions: which arrangement also can be effected with- 
out special legislation. 

A third form is the "joint purse" system, where the 
companies divide the profits arising from any particular 
traffic in certain fixed proportions, without reference to the 
question whether it has actually travelled over the line or 
by the trains of the one company or the other. It is 
doubtful whether such an arrangement be legal or not (c); 
but it possesses many of the disadvantages of monopoly, 
with few of the advantages of that complete imion which 
is afforded by amalgamation. 

Another form is a lease, under which the leasing com- 
pany manages the line, and the owning company takes the 
rent. This form of arrangement is attended by the dis- 
advantage that if, as is generally the case, the leasing com- 
pany looks forward to ultimate amalgamation, it may be 
their interest to depreciate the traffic of the leased line in 
order to make better terms for themselves when amalga- 
mation comes. 

But there can be little doubt that these forms of com- 
bination cannot be maintained as the ultimate forms, and 
are certain in the end, " whatever principles may be laid 
down by committees or commissions," to end in complete 
fusion. " So much stronger is the power of wealth, self- 
interest, and united action on the part of the companies, 
acting each in its own case with clearness and decision, 
that that of any general principles by which committees or 
commissions have supposed that the public interest might 
be protected." Amalgamation, therefore, is pronounced to 
be inevitable, and, perhaps, desirable. The conclusions as Conclusions as 
to competition therefore are : - ^ competition. 

Tbere is real and effective competition between railways and the traffic 
bj sea, especially in the carriage of heavy goods, and this competition is 



((?) See Hare v. London and North- Western Rail. Co.y 2 J. & H. SO; 
30 L. J., Oh. 817. For the control of the railway commissioners over work- 
ing agreements, see Act of 1873, ante, p. 62. 
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likely to continue, unless parliament should give public harbours Into the 
hands of the railway companies. 

There is some competition between railways and canals, and it is desirable 
to make eyery effort to keep up and develop the system of inland water 
nayigation, although it is improbable that that system can maintain a 
general or powerful competition with railways. 

There is little real competition in point of charges between railway com- 
panies, and its continuance cannot be relied upon. There is at the present 
time considerable competition in point of facilities, but the security for 
its permanence is uncertain. 

Seeing, therefore, that competitioii cannot be relied on, 
it becomes necessary to consider what can be done in the 
way of regulating monopoly. In what manner can the 
railways be harmonized and extended, so as to develop 
their several capacities to the utmost extent, and so as to 
secure to the public the full use of, and free choice between 
the lines ? The report then proceeds to discuss, amongst 
a variety of suggested regulations bearing upon its general 
subject, the questions of terminal charges ; classification 
and publication of rates ; interchange of traffic ; and the 
establishment of a railway tribunal. 
Terminal Terminal charges are charges made by the companies 

charges. £^^ service in the receipt or delivery of goods over and 

above the expenses of actual carriage. There is no precise 
limitation of them, and it is alleged by the companies that 
in most cases they only affect the railways inter se, the 
whole rate charged being below the statutory maximum. 
The report proceeds : — 

" The question, therefore, concerning terminals resolres itself in most 
cases into the question of mileage rates. But where it is a separate charge it 
seems obvious that if the services thus charged for are as necessary and as 
general as the actual carriage of the goods, there is jnst as much reason for 
imposing a legal maximum in one case as in the other. And such a maximum 
would, no doubt, have been imposed in the earlier acts, if it had been fore- 
seen that each company would do all the carrying on its own line. Whether 
any such maximum should now be imposed is a different question. Inde- 
pendently of the question of vested interest in the companies, it is to be 
observed, that legal maximum rates afford little real protection to the 
public, since they are always fixed so high that it is, or sooner or later 
becomes, the interest of the companies to carry at lower rates. The same 
thing is true of terminal charges. The circumstances are so various and so 
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QQDBtantly changing, that any legal maxima which might now be fixed 
woold probably be above the charges now actually made, certainly far 
above those that will hereafter be made. Indeed, attempts made in 1861 
and 1866 to fix a maximam for terminals broke down, because the only 
maximnm that coold be agreed npon was so much beyond the charge then 
actaally made to coal-owners that the coal-owners feared it wonld lead to 
a rise in that charge." 

But the question of separating terminal from mileage Publication of 
charges is quite a different one, and is best considered ^^^' 
under the general question of publication of rates. Now 
passenger fares are comparatively simple, but with rates 
for goods there are distinctions of all sorts. There are the 
rates on a company's own line, and the rates for through 
traffic, varying according to manifold arrangements with 
other companies ; and there are numerous cases still less 
reducible to principles or rules capable of general state- 
ment, where the companies, in return for a large custom 
or for other reasons, makes specially favourable bargains 
with particular traders. The result is that *^ the rates in Number and 
the case of all the great companies are numbered by J^t^s!^ ^^ 
millions," and they are likely to increase with the practice 
of through rates and through booking. But since the 
companies are restricted by no definite limit as to terminal 
charges, and mix up terminal and mileage charges, it has 
become more difficult than ever to discover genuine cases 
of ** undue preference," and the remedies given by the Act 
of 1854 have failed for want of requisite knowledge. After 
pointing out that if the companies be dealing fairly, it is 
to their interest to court observation and criticism, the 
report proceeds : — 

" It has been stated, as regards terminal charges, that the services in 
respect of which they are paid are of the most yaried character ; and that 
it would be, therefore, impossible, without great injustice both to the public 
and the companies, to frame any rules or scales of charges applicable to 
them. As regards the public there may be some truth in this ; but the 
puhlio would probably gain more by certainty titan tliey would lose by 
inequality. And, as regards the companies, there appears to be a clear 
answer to the objection in the fact that the companies do in the clearing- 
honse apply such a scale as between one another, and find it to operate fairly 
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enough, since nnder-payment in one case is counterbalanced by oyer-paj- 
ment in another.*' 

Interchange of The interchange of traffic, a question chiefly raised by 
^' railway companies fearing obstruction to their own traffic 

from constant amalgamations, is one of deep public inte- 
rest, "If a company monopolizing one district, and 
having branches or allies running into other districts, is 
to be allowed to arrange or disarrange the traffic as it 
pleases ; to time passenger trains so that they do not meet 
at junctions with other passenger trains ; to obstruct traffic 
coming from other lines, and to send traffic by the longer 
or less convenient route, in order to keep it on its own line, 
there may be the greatest possible public inconvenience ; 
and the want of harmonious arrangement between com- 
panies has always been and still is one of the greatest 

Through rates, difficulties in railway administration. The best mode of 

meeting these difficulties is that every company should 
have the power of making a through rate to any place on 
any other line. Of this suggestion the report speaks as 
follows (p. xliv) : — 

" It is merely an expanded expression of the Railway and Canal Traffic 
Act, to which all the companies are subject. And the practice of the 
clenring-honse, in which, when the companies agree, it is found easy to 
apportion the profits earned, and even to provide for special profits to spe- 
cially expensive lines, shows that the only real obstacle to through rates is 
the disagreement of the companies. The difficulties attending it are, first, 
to determine some standard for the through rate ; and, secondly, to enforce 
the law. If the sending company were entitled to make the rate as low as 
they please, it is possible that there might be cases in which company A. 
would, for some purpose of competition in which company B. is not inte- 
rested, desire company B. to carry goods at a lower rate than the rate at 
which company B. can carry its own traffic at a profit, or in which from 
some peculiar circumstances, such as great expense in the construction or> 
working of the line or stations of company B., company B. ought to have 
more than the ordinary mileage proportion of this rate. On the other 
hand, if it were provided that the proportion of the through rate paid to 
the owning company should not be less than the rate taken by that company 
for similar goods carried by themselves over the same portion of their own 
line, the owning company might keep up or raise its local rates for the 
mere purpose of keeping the traffic of the sending company A. off its line^ 
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Again, the owning company might, no doubt, under the present state of 
the law, raise every sort of obstacle and difficulty which it would be scarcely 
possible for the sending company to overcome. To meet these difficulties 
the establishment of a tribunal has been suggested, comprising practical 
railway experience as well as legal knowledge, with large powers of enr 
forcing the law, and of settling differences between the companies. . . . 
The effect of such a system of through rates and fares would be to make 
it the interest of one company and the duty of the other always to send the 
traffic by the shortest, cheapest, and most convenient route." 

After recommending that the cognate question of com- 
pulsory running powers should be settled not by general 
legislation, but in each private biU according to particular 
circumstances, and pointing out that, under the guise of 
tolls, universal running powers are abeady given by all 
Railway Acts, but are rendered inoperative by the neces- 
sary conditions of the traffic, the committee proceeds to the 
final question of the establishment of a railway tribunal. 

The necessity for the establishment of some tribunal or Railway 
other is universally acknowledged, and the only question *"°"°*^- 
is, what is to be its character ? " The decisions of the 
courts between different classes of traders have been satis- 
fectoiy in principle, and there is no reason to suppose that 
any tribunal specially constituted would come to sounder 
conclusions." But questions concerning the &imess of 
charges are, it has been said with much force, matters of 
administrative policy rather than simple questions of law ; 
and where it is a question whether fair treatment is 
accorded to rival towns or traders, or whether undue ob- 
structions are placed in the way of any particular traffic, 
such question could be " better and more cheaply investi- 
gated by a special tribunal acquainted with the subject 
than by a court of law." And with regard to through 
traffic, it has been distinctly proved that the Act of 1854 
has failed fi-om want of administrative efficiency in the 
tribunal. The report then, after pointing out that the 
Board of Trade is not sufficiently judicial, a court of law 
not sufficiently informed, and a parliamentary committee 
not sufficiently permanent, recommends the constitution 
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of a ^^ railway and canal commission " to consist of ^'not 
less than three persons of high standing, one of whom 
should be an eminent lawyer, and one a person well 
acquainted with raUway management;'' their proceedinga 
to be as simple and as cheap as is consistent with fairness. 
Conclusion. There then follows a summary of the result of the 

general inquiry, and the committee proceeds to make the 
Mowing recommendations bearing upon the subject- 
matter of the Act of 1873 : — 

Canal competi- " No inland navigation now in the hands of a public trust should be 
^^^' transferred to or placed under the control of a railway company. The 

utmost facilities should be given for the amalgamation of adjoining canals 
with one another or with adjoining inland navigations; and if the trustees 
of an inland navigation or a canal company apply to parliament for power 
to purchase compulsorily a canal from a railway company, such purchase 
should be favourably regarded by parliament. No canal should be trans- 
ferred to or placed directly or indirectly under the control of any railway 
company, nor should any temporary lease of any canal to a railway com- 
pany be renewed until it has been conclusively ascertained that the canals 
cannot be amalgamated with or worked by adjacent canals, or by a trust 
owning adjacent inland navigation The principles of the Bail- 
way and Canal Traffic Act should be strictly carried into effect by requiring 
every company owning or controlling a canal to maintain it in a state of 
thorough efficiency; to give every facility for through traffic; and to remove 
every obstacle, whether in the shape of bar tolls or otherwise, which are 

imposed for the purpose of impeding through traffic The owners 

of any canal or inland navigation should have power to make a through 
toll or rate from or to any place on their own canal to or from any place 
on any other canal, or on any railway forming a through route." 

Further recommendations are then put forth respecting 
through rates, publication of rates, and distinction of ter- 
minal from mileage charges, which have been exactly 
carried out by the Act of 1873. And after advising the 
reference of all amalgamation bills, and all bills conferring 
upon railway companies any rights over public harbours 
or canals, to a permanent and specially selected Joint 
• Committee, whose duty it should be " to consider care- 
fully what special conditions each amalgamation or 
transfer requires," the report finally concludes as follows : — 

If the above recommendations are adopted bj parliament, they will not 
have the effect of preventing the railway monopoly or of securing that the 
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public shall share by redaction of rates and fares, in anj increased profits 
which the railway companies may make. Bat the committee believe that 
their effect will be : — 

(a) To preserre the competition which now exists by sea : 

(Jf) To give immediately such support as is practicable to competition 
by canal ; and both immediately and ultimately to develop and 
utilise the capacities of canals : 

{c) To let the public know what they are charged and why they are 
charged ; and to give them better means than at present exist for 
getting unfair charges remedied : 

(d) To enforce the harmonious working and development of the present 
railway and canal systems, so as to produce from them, in the 
interest of the public, and at the same time of the shareholders, 
the greatest amount of profitable work which they are capable of 
doing. 



Thus far we have noticed only those portions of tlie 
report which bear specially upon the subject-matter of the 
Act of 1873. The following is a summary of the more 
general conclusions of the Select Committee, collated with 
such recommendations of the Royal Commission of 1865 
as have not yet passed into law : — 

State Purchase, 

Commission, 1865. —It is inexpedient at present to subvert the policy 
which has hitherto been adopted of leaving the construction and manage- 
ment of railways to the free enterprize of the people, under such conditions 
as parliament may think fit to impose for the general welfare of the 
public. Ireland should not be excepted from this general conclusion ; but 
when advanees to Irish railways are made by parliament, the money 
should be lent for a fixed period of considerable length, so as to enable the 
company to develop its own resources before it is called upon for repay* 
ment (a). 



(jcl) Dissented from generally by Sir R. Hill, and by Mr. Monsell as 
regards Ireland. From Mr. Monsell's separate report it appears that the 
Irish Railways, about 1,800 miles in 1865, could then have been bought for 
about nineteen millions sterling. Only sixty-four miles are subject to the 
Act of 1844. 
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CoMKiTTEB, 1872. — Tho progress of combiDstion between rulwajrs m>j 
possiblj lead at same fatnre time to creadon of corpoTstions so few and 
powerfnl as to render it expedient, on political if not on commerci&l 
groaads, that a fnodamental change shonld take place in the present reU- 
tioDB between nulwajs and the state. So far as the evidence offered to the 
committee bas tonched on the sabject, the only remedy snggeated for snch 
a state of thinga IB the acqniaition of the railwaja by the CioTenimeat. 
Bat it does not appear that any present necessity exists for entering npon 
the foil and prolonged inqniry which so great and difficnit a qoestion 
would demand. 



Amalgamation and Traffic Agreements. 
COUKIBSION, 18G(>. — As a qnestion of public policy, no permanent amal- 
gamation should take place without affording to parliament the opporttmity 
which it now possesses of determining the conditions nnder which such 
amalgamation should be permitted. When a company applies for addi- 
tioniil powers, parliament should take that opportonltj of revising the 
maximum rates. Companies shonld be allowed to enter into working and 
traffic agreements witboot reference to any tribunal, npon the sole condi- 
tion that the particulars should be made public in the locality, and that 
they shonld be terminable by either party at the expiration of limited 
periods; l^Teements containing Boything contrary to the rights of the 
public to be set aside at Hie instance of the Board of Trade. 

CoMMiTTBE, 18T2. — Past amalgamations hare not bronght with Ibem 
the evils which were anticipated. No general mies can be laid down as to 
the limits or character of fatore amalgamations. In some cases amalga- 
inationa may be so large as to be objectionable, in other cases amalgama- 
tion is obviously desirable ; but tbere can be no doubt that the introduction 
of amalgamation bills affords opportunities for imposing conditions upon the 
companies in the public interest. One of these conditions, which onght to 
be imposed on every amalgamation or other concession tending to monopoly, 
should be a condition providing for the making of branch lines. It might, 
for instance, be provided that, on application from the local authoritieB, the 
Tulway commissioners abonid have power to require the comiiany to con- 
stmct and work the branch, being gaaranteed out of the district rates a 
certain moderate return on the capital expended. 
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Rates and Fares. 

COMMISSIOK, 1865. — Maximam rates may well be revised when a com- 
pany comes forward for additional powers ; but it wonld not be expedient, 
even if it were practicable, to adopt any le^slation which wonld abolish 
the freedom railway companies possess of charging what sam they please 
within their maximum rates when properly defined, limited as that freedom 
is by the Traffic- Act; bnt the companies should be required to give a rea- 
sonable notice of their intention to raise their rates. The clearing-hovse 
olaisification should be mude the basis of the classification adopted in 
acts of parliament ; and existing companies, in whose acts tJve classifi- 
cation is essentially different from the clearing-Jiouse classification, 
should apply for short acts enabling tliem to conform to it as nearly as 
possible. 

Committee, 1872.— Equal mileage rates are inexpedient. It is imprac- 
ticable to establish any standard for the revision of rates and fares founded 
on cost and profit. There would be much difficnlty and little, if any, gain 
to the public in determining a maximum scale of terminals. Immediate 
reduction of rates and fares, even when practicable, cannot be looked upon 
as permanently effectual. Periodical revision is impracticable without some 
standard of revision. Revision, founded on a limitation of dividend to a 
fixed amount, is undesirable in the interest of the public ; and revision, 
founded on a division of profit above a certain amoant between the com- 
panies and the public, is attended with great if not insnperable difficulties. 



Management of Traffic. 

Commission, 1865. — Companies should give at least a week's notice of 
any alterations of time of their regular passenger trains; and should be 
bound to run at least two trains daily with third class carriages attached, 
in which trains return tickets, if issued for first and second class passengers, 
should be issued for third class passengers also. '* Workmen's trains'' should 
be run in and out of every manufacturing town. No company should be 
entitled to charge more for the military and police than it charges for first 
and third class passengers. Railway companies should combine to devise 
some rapid and efficient system for the delivery of parcels; and on the com- 
panies efiPecting such an arrangement, a general act should be passed limit- 
ing their liability for each parcel to a separate amount. As to general 
merchandise, railway companies should be bound by law to provide means 
of conveyance for, and to convey, all articles tendered to them, subject to 

such restrictions as the circumstances of the railway may require 

It should be imperative on every company to book goods to every station on 
the lines owned or worked by the company. 

Committee, 1872.— There is serious difficulty in any general legislation 
on the subject of workmen's trains, but where they arc proved to be needed, 



106 KEPORT OF AMALGAMATION COMMITTEE. 

the obligation to mn them may properly be imposed as a condition of 
amalgamation. The fares now paid for the conveyance of troops (d) 
should be redaced to sach an amoant as will give to the companies profit 
equal to, bat not higher than, that derived from ordinary passenger traffic; 
tbe fares when fixed to be subject to revision from time to time, and differ- 
ences, if any, between the War Office and the companies shoald be settled 
by the railway commissioners. 



Liability for Negligen ce. 

CouMISBlOK, 1865. — Railway companies shoald be absolutely responsible 
for all injuries arising in the conveyance of passengers, except those doe to 
the negligence of the passengers, but the liability of the company should be 
limited within a maximum amount of compensation for each class of fares; 
any passenger to be entitled to require from the company any additional 
amount of insurance he may desire on paying for it according to a fixed 
tariff. 



(&) The present fares, 2d. a mile for officers, and Id. a mile for privates, 
are fixed by the Act of 1 844 ( 7 & 8 Vict. c. 85). These fares were lower 
than those then charged to the public, whereas they are higher than those 
charged now. The railway companies admit that some reduction shoald be 
made, but allege as a reason for not lowering them that the passenger duty 
is an anomalous and unfair tax. 
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CHAPTER V. 

GENERAL ORDERS, FORMS, AND TABLE OF FEES. 



General Orders made pursuant to the statute 36 & 37 

Victoria, c. 48, s. 29,* intituled "An Act to make better ♦ Seep, 87. 
Provision for carrying into effect the Railway and Canal 
Traffic Act, 1854, and for other purposes connected there- 
with" (a). 

Interpretation, 

1. In the construction of these Orders and the Forms herein 
referred to, words importing the singular number shall include 
the plural, and words importing the plural number shall include 
the singular number ; and the following terms shall (if not in- 
consistent with the context or subject matter) have the respec- 
tive meanings hereinafter assigned to them; that is to say, 
" application" shall include complaint under this act, " appli- 
cant" shall include any complainant under this act, and " de- 
fendants" shall mean the persons or company against whom the 
application or complaint is made. 

Ap'plicadon or Complaint to the Commissioners. 

2. Every application made to the Commissioners under this Form of appli- 
act shall be in writing or in print, or partly in writing and J^jJ^" ^^°^ 
partly in print, and be signed by the applicant, or in the case of 

a corporate body or company, or local or harbour board being 
the applicant, shall be sealed with their seal and signed by their 
secretary or other officer acquainted with the facts stated in the 
application. It shall contain a clear and concise statement of 
the facts, the grounds of application, and of the relief or remedy 
to which the applicant claims to be entitled. It shall be divided 
into paragraphs, each of which, as nearly as may be, shall be con- 

(a) These orders must be laid before both hoases of parliament, and 
either honse may by resolution annnl any of them either in whole or in 
part. Such few additions as hare been made by the writer to the official 
marginal notes (which have been in no case altered) are indicated by 
italics. 
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fined to a distinct portion of the subject, and every paragraph 
shall be numbered consecutively. It shall be endorsed with the 
name and address of the applicant^ and if there be an attorney 
acting for him in the matter, with the name and address of such 
attorney, and if he be an agent for another attorney in the 
matter, then also with the name and address of such other at- 
• Seep, 120. tomey. The application shall be according to Form No. 1* in 

the schedule hereto, or to the like effect. 
Under 88. 6 and 3. Every application made to the Commissioners under sec- 
13 of this act. tions 6 and 13 of this act shall be for a summons calling upon 
^ ^' '^ the company complained of to show cause why a writ of injunc- 
tion should not issue against them enjoining them to do or to 
desist from doing the acts therein specified. 
Under s. 8. 4. Every application made to the Commissioners under sec- 

Arbitrationt. tion 8 of this act (unless both parties consent to refer the diflfer- 
(^Seejf, 61.) ence to the Commissioners) shall be for a summons calling upon 

the other party to the difference to show cause why it should not 

be referred to the Commissioners for their decision, in lieu of 

being referred to arbitration. The applicant shall also Btate 

whether or not it is a case in which any arbitrator has in any 

general or special act been designated by his name, or by the 

name of his office, or in which a standing arbitrator has been 

appointed under any general or special act. 

Under s. 9. ^' Every application made to the Commissioners under sec- 

Arhitrations. tion 9 of this act shall be signed by all the parties to the differ- 

(Seep, 62.) ence, or in the case of a corporate body, shall be sealed with 

their seal, and shall be for permission to refer the difference to 

the Commissioners for their decision. 

Under s. 10, 6. Every application made to the Commissioners under sec- 

sabsect. 1. ^Jq^ jq, sub-section 1, of this act, shall be for the approval by 

(See pp. 62, ^j^^ Commissioners of any working agreement between railway 

companies, whereof they desire to have the Commissioners' 
approval, or shall be for the exercise of any other powers (to 
be specified in the said application) transferred by the said sub- 
section to the Commissioners with respect to the approval of 
such working agreement. 
Under s. 11, 7. Every application made to the Commissioners under sec- 

Bubsect 4. ij^j^ 22^ sub-section 4, of this act, shall be for a summons calling 
rates* upon the forwarding company to show cause why the through 

(^Seep. 70.) rate or route, or through rate and route, proposed by the ap-. 
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plicant and objected to hj the forwarding company, should not 
be allowed by the Commissioners. 

8. Every application made to the Commissioners under sec- Under s. 11, 
tion 11, sub-section 6, of this act, shall be for a summons calling 8°°^^*'- ^' 
upon the forwarding company to show cause why the appor- ^ ^^' '' 
tionment of the through rate proposed by the applicant and ob- 
jected to by the forwarding company, should not be allowed by 

the Commissioners. 

9. Every application made to the Commissioners under sec- Under s. 14. 
tion 14 of this act shall be for a summons calling upon the rail- {Seep. 75.) 
way company or canal company, against whom the application 

is made, to show cause why they should not distinguish in the 
book or books therein mentioned how much of the rate in 
respect whereof the application is made, is for the conveyance 
of the particular description of traffic therein named on the 
railway or canal in question, including therein tolls for the use 
of the railway or canal, for use of carriages or vessels, or for 
locomotive or other tractive power, and how much is for other 
expenses, specifying the nature and detail of such other ex- 
penses. The applicant in such case shall state that he is in- 
terested in the matter, and show how he is interested therein. 

10. Every application made to the Commissioners under sec- Under s. 15. 
tion 1 6 of this act shall be for a summons calling upon the rail- Terminals. 
way company against whom the application is made, to show {Seep. 77.) 
cause why the question or dispute therein mentioned with 

respect to the terminal charges of such company (the charges 
not having been fixed by any act of parliament) should not be 
heard and determined by the Commissioners, and why they 
should not decide what is a reasonable sum to be paid to such 
company for loading and unloading, covering, collection, deli- 
very, and other services of a like nature. The application in 
such case shall state the actual amount of such charges, and the 
amount which the applicant contends that they ought to be. 

11. Every application made to the Commissioners under Under s. 16. 
section 16 of this act shall be for them to sanction the agree- Canals. 
ment therein mentioned, such sanction to be signified by certi- {Seep. 79.) 
ficate under their seal. 

12. Every application made to the Commissioners under Under s. 17. 
section 17 of this act shall be for a summons calling upon the {Seep. 81.) 
railway company against whom the application is made, to show 
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cause whj a writ of injunction should not issue against them, 

restrainiug them from permitting and suffering the canal therein 

mentioned, or parts thereof, or works belonging thereto, to remain 

Canal dredg- unrepaired, or in want of dredging, or not in good working 

^"^^ condition, or without proper supplies of water thereto, and also 

enjoining them to keep and maintain the said canal, or such 
parts thereof, or such works thereto belonging, thoroughly 
repaired or dredged, or in good working condition, or to pre- 
serve the supplies of water to the same. The application in 
such case shall specify the obstruction, non-repair, or other 
defect sought to be remedied, and show in what part of (he 
canal or works such obstruction, non-repair, or other defect 
exists. • 
IIow left at the 1 3. The application so written or printed, or written and printed 
Commia^ and signed or sealed, and signed as aforesaid, shall be left with 

the registrar to the Commissioners, at their office, together with 
Time tablet, three copies thereof, and with any documents, maps, plans, time- 
tables, and special acts referred to therein, or which may be 
useful in explaining or supporting the same. The registrar 
shall give a receipt for the same, which shall be according to 
(• Seep, 121.) form No. 2* in the schedule hereto, and he shall enter par- 
ticulars of the application, together with the date of its being 
left with him, in a book to be kept for that purpose. He shall 
also make out a list of the applications so left according to the 
order in which they are received by him, and such list may 
be inspected at the office during office hours, and shall for that 
purpose be put upon a notice-board appropriated to proceedings 
Order of hear- under this act. The applications shall be heard by the Com- 
^'^' missioners, so far as it may in their judgment be practicable, 

according to the order in which they are so entered upon the list. 

Suspension of Proceedings, 

ComiDnnica- 1^* ^^ ^^ Commissioners think fit, in pursuance of section 7 

tion by Com- Qf this act, to communicate the application to the cofnpany 

missioners to ^ <* 

company com- against whom it is made, so as to afford them an opportunity of 

plained of. making observations thereon before requiring or permitting any 
(Seep. 60.) formal proceedings to be taken thereon, they shall give notice 

thereof to the applicant within five days from the date of the 
application having been left at their office, and thereupon all 
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formal proceedings thereon shall be suspended until further 
notice from the Commissioners to the applicant. 

15. The Commissioners maj also within the said period of Commissioners 
five days require further information, or particulars, or docu- f^r?her°mfor- 
ments from the applicant, and maj suspend all formal pro- mation. 
ceedings upon the application until satisfied in this respect. 

16. If the Conmiissioners at any stage of the proceedings Inquiries under 
think fit to direct inquiries to be made under section 25 of this fSe^Actof 
act, or under section 3 of the Bailway and Canal Traffic Act, 1854. 

18M, they shall give notice thereof to the parties to the appli- {See pp,&9,Si.) 
cation, and may stay proceedings or any part of the proceedings 
thereon, until further notice from the Commissioners. 

Consent Cases. 



17. In all cases the parties may by consent in writing dispense Parties dis- 
with the formal proceedings hereinafter mentioned or some ^rmaTp^J-'^ 
portion of them, and orders by consent may be drawn up, and, ceedings. 

if approved of by the Commissioners, may be sealed with their 
seal. 

Writ of Summons. 

18. Unless the parties so consent, and unless the applicant Hearing of 
shall have received notice of the suspension of proceedings fJ2>'e^foT^uc^ 
within the said period of five days {b), he may at the expira- 
tion of that period apply to the registrar to the Commissioners 

for an appointment when his application may be heard by 
them, and the registrar shall thereupon give to him an appoint- 
ment in writing, stating the day and hour when the same may 
be heard by the Commissioners, and the same shall, if practicable, 
then be heard, and the facts stated in the application be proved 
by affidavit or otherwise, and thereupon the Commissioners 
shall gi'ant or refuse leave to issue a writ of summons in the 
terms or to the efiect of the application, and the granting or 
refusal thereof shall be endorsed on the application. 

19. If leave to issue a writ of summons be granted, the Issuing, 
applicant or his attorney shall prepare the same according to 

form No. 3* in the said schedule, and the same shall be (• Seejp. 121.) 
endorsed with the name and residence and addition of the 

(J) See Order 14. 
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Kame of applicant, and if there be an attorney, the name and address or 

attorney. g^^j^ attorney, and if he be an agent for another attorney in 

the matter, then also the name and address of such other 
attorney. It shall also be subscribed with a memorandum that 
the defendants shall put in an answer to the application within 
ten days from the service of the said writ. The writ of 
summons and a copy or copies thereof, and a copy of the 
application for the purpose of service thereof as hereinafter 
mentioned, shall be sealed by the registrar. 
Service. 20. A copy of the writ of summons so issued and sealed, to- 

gether with a copy of the application so sealed as aforesaid, 
shall be served by leaving the same with the secretary or other 
chief clerk of the defendants at their principal office in any part 
of the united kingdom, or, if service cannot thus be effected, then 
in such manner as the Commissioners may direct. 
Indorsement of 21. The person serving the writ of summons and application 
BcrTice. gj^jjj forthwith endorse on the writ the day of the month of the 

service, and an affidavit of service of such writ and application, 
stating the day on which service was made, shall thereupon be 
left with the registrar to the Commissioners at their office. 

Time for Appearance and showing Cause. 

How stated in 22. The writ of summons shall require the defendants to 
writ of sum- appear before the Commissioners at the place therein mentioned 

in 20 days from the service thereof to show cause against 
the said application, but the Commissioners may enlarge the 
time for appearance and showing cause. 

Answer, 

Time for de- 23. Within ten days from the service of the writ of summons, 

livery and form ^^ within such further or extended time as may be fixed by any 

special order of the Commissioners, the defendants shall deliver 
to the applicant, or to his attorney, a printed or written or 
partly printed and partly written statement, containing in a clear 
and concise form their answer to the application, and shall also 
leave four copies thereof with the registrar to the Commissioners 
at their office, together with any documents that may be useful 
in explaining or supporting it, and the registrar shall give a 
Admission. receipt for the same. The answer may admit the whole or aay 

part of the facts stated in the application. It shall be divided 
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into paragraphs which shall be numbered consecutively, and it 

shall be sealed with the seal of the company, and signed by the 

person actually making the same, and who is acquainted with 

the facts stated therein. It shall be endorsed with the name 

and address of the defendants, and if there be an attorney acting 

for them in the matter, with the name and address of such 

attorney, and if he be an agent for another attorney in the 

matter, then also with the name and address of such other 

attorney. It shall be in Form No. 4* in the said schedule, (• Sefip. 121.) 

or to the like effect. 

■ 

24. The Commissioners may at any time require the whole Verification of. 
or any part of the answer to be verified by afiidavit upon giving 

a notice to that effect to the defendants, and if such notice be 
not complied with, the answer may be set aside, or such part of 
it as is not verified according to the notice may be sti'uck out. 

Eeply. 

25. Within four days from the delivery of the answer to the Time for deli- 
applicant, or within such further or extended time as may be ^®^^ "^" ^^^ 
fixed by any special order of the Commissioners, he shall deliver 

a reply thereto to the defendants, and four copies thereof to the 
registrar to the Commissioners, and may object to the said 
answer as being insufficient, stating the grounds of such objec- 
tion, or deny the facts stated therein, or may admit the whole 
or any part of such facts. The reply shall be signed by the 
applicant, and be according to Form No. 5* in the said schedule, (• Seep. 122.) 
or to the like effect. 

Power to direct and settle Issues, 

26. If it appear to the Commissioners at any time that the state- Commissioners 
ments in the application or answer or reply do not sufficiently P^^ ^^ct 
raise or disclose the issues of fact in dispute between the 

parties, they may direct them to prepare issues, and such issues 
shall, if the parties differ, be settled by the Commissioners. 

Preliminary Questions of Law, 

27. If it appear to the Commissioners at any time that there Power of Com- 

is a question of law which it would be convenient to have mi^sioners to 
^ ^ raise ana 

decided before further proceeding with the case, they may decide. 
L. I 
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direct such qnestion to be raiBcd for their opinion either by 
Special ease, special case or in such other manner as the Commissioners may 

deem expedient^ and all such further proceedings as the decision 
of the question of law may render unnecessary may thereupon 
be stayed. 

Preliminary Meeting. 

Commissionera 28. If it appear to the Commissioners at any time before the 
may hold at hearing of the application, that it will be to the advantage of 
before hearing, the parties to hold a preliminary meeting for the purpose of 

fixing or altering the place of hearing, determining the mode of 
conducting the inquiry, the admitting of certain facts, or the 
proof of them by affidavit, or for any other purpose, they shall 
have power to hold such meeting upon giving notice thereof to 
the parties, and may thereupon make such order as shall seem 
to them fit under the circumstances. 

Preliminary Communication with the Parties, 

CominissioDers 29. The Commissioners may, if they think fit, instead of 
may communi- hoijing guch meeting as in the 28th General Order mentioned, 
parties. communicate with the parties in writing, and may require 

answers to such inquiries as they may think fit to make. 

Production and Inspection of Documents. 

Documents re- 30. Either party shall be entitled at any time before or at 
ferred to in ijjg hearing of the case to give a notice in writing to the other 

party, in whose application or answer or reply reference is 
made to any document, to produce it for the inspection of the 
party giving such notice or of his attorney, and to permit him 
to take copies thereof ; and any party not complying with such 
notice shall not afterwards be at liberty to put any such docu- 
ment in evidence on his behalf in such proceeding, unless he 
satisfy the Commissioners that he had sufficient cause for not 
complying with such notice. 

Notice to produce. 

How to be 31. Either party may give to the other a notice in writing to 

given. produce such documents as relate to any matters in difierence 

(specifying the said documents), and which are in the possession 
or control of such other party, and if such notice be not complied 
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with, secondary evidence of the contents of the said documents Secondary 
may be given by or on behalf of the party who gave such ^'^^^^c^* 
notice. 

Notice to admit, 

32. Either party may* give to the 6ther party a notice in How to be 
writing to admit any documents, saving all just exceptions, and ^«^iqi 
in case of neglect or refusal to admit after such notice, the costs 

of proving such documents shall be paid by the party so 
neglecting or refusing, whatever the result of the application 
may be, unless at the hearing the Commissioners certify that 
the refusal to admit was reasonable, and no costs of proving 
any document shall be allowed unless such notice be given, 
except where the omission to give the notice is, in the opinion of 
the taxing master, a saving of expense. 

Witnesses, 

33. The attendance of witnesses with or without documents Attendance 

shall be enforced in the same manner as it is now enforced in a ^^^ enforced, 

And rules ad~ 

superior court of law {d\ and the proceedings for that purpose pUcable to. 
shall be in the same form mutatis mutandis, and they shall be (^Seep. 84.) 
sealed by the registrar to the Commissioners with their seal, 
and may be served in any part of the united kingdom. The 
witnesses shall be entitled to the same protection as when sub- 
poenaed, or cited to attend a superior court of law, and the laws 
and practice now in force relating to witnesses in a superior 
court of law shall apply to them in proceedings before the Com- 
missioners. 

The Hearing. 

34. If the applicant does not appear at the time and place Power of Corn- 
appointed for the hearing, the Commissioners may dismiss the ^r^eed^ex*^ 
application, and if the defendants do not appear at such time parte. 

and place, and the Commissioners are satisfied that the summons 
was duly served, they may hear and determine the application 
ex parte, and if at any adjournment of the hearing, the parties 
or either of them do not appear, the Commissioners may decide 
the case in their absence. 



<Whi 



(<f) See Chitty'8 Archbold's Practice, 12th cd., vol. i. p. 849. 

I2 
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TobeviyA 
Toce, except in 
certain cases. 



Dejpontions. 



Commissioners 
ma J require 
farther eri- 
dence. 



Hearing to 
proceed from 
day to day. 



Porm of. 



May be in 
writing, and 
sent or deli- 
vered to the 
parties. 



Evidence at the Hearing. 

35. Id the absence of any agreement between the parties, the 
witnesses at the hearing shall be examined viva voce, but the 
Conmiissioners may at any time, for sufficient reason, order that 
any particular facts may be proved by affidavit, or that the 
affidavit of any witness may be read at the hearing on such 
conditions as they may think reasonable, or that any witness, 
whose attendance ought for some sufficient cause to be dispensed 
with, be examined by interrogatories or otherwise before a person 
to be appointed by them for that purpose, provided that when 
it appears to the Commissioners that the other party bona fide 
desires the production of a witness for cross-examination, and 
that such witness can be produced, an order shall not be made 
authorizing the evidence of such witness to be given by affi- 
davit 

Depositions taken before an Assistant Commissioner, or other 
person authorized to take them, may be read at the hearing 
without calling the deponents, unless the Commissioners other- 
wise order. 

36. The Commissioners may require further evidence to be 
given, either viva voce or by affidavit, or by deposition taken 
before an Assistant Commissioner, or other person appointed by 
them for that purpose. 

37. The hearing of the case when once commenced shall 
proceed, so far as in the judgment of the Commissioners may be 
practicable, from day to day. 

Judgment of Commissioners. 

38. After hearing the case the Commissioners may dismiss 
the application, or make an order thereon in favour of the 
defendants, or reserve their decision, or (subject to the right of 
appeal in this act mentioned) (e) make such other order upon 
the application as may be warranted by the evidence, and may 
seem to them just. 

39. The Commissioners may give their decision in writing 
signed by them, and it may be sent or delivered to the respec- 
tive parties, and it shall not be necessary to hold a court merely 
for the purpose of giving such decision. 



(e) See sect, 26, p. 86, ante. 



k 



RESCINDING —APPEAL. 117 

Costs, 

40. Costs shall be taxed upon the order of the Commissioners How taxed 
by which they are payable, and when taxed may be recovered "^ wcovered. 
*by making such order a rule of any superior court in the ordi- 
nary way, and issuing execution upon such rule, or may be 
recovered in any other manner according to the practice of the 

said court. 

Alteration or rescinding of Orders. 

41. Any application to the Commissioners to review and re- When applica- 
scind or vary any decision or order previously made by them **°^ ' *° ^ 
must be made within 28 days after the said decision or order ^g^^ ^^^ ge 
shall have been communicated to the parties unless the Com- p, 86, ante.) 
missioners think fit to enlarge the time for making such appli- 
cation. 

Appeal, 

42. If either party desire to appeal to a superior court from To a saperior 
the decision of the Commissioners upon any question which, in ^®°^*'- 

the opinion of the Commissioners, is a question of law, he shall i gV^ic ) 
give hotice thereof to the other party and to the registrar within 
14 days from the time when the decision was conmiunicated 
to the parties, and shall therein state what the question of 
law is, and express his intention to apply to the Commis- 
sioners on a certain day to be therein named (not exceeding 
14 days from the date of the notice) to state a case in writing 
for the opinion of a superioi^ court, to be determined by the 
Commissioners upon such security being given as they may 
direct. 

43. If either party desire a re-hearing by all the Commis- To all the 
sioners of any decision or order made by any one or two of their fromTnror*"' 
number, he shall give notice thereof to the other party and to two of them, 
the registrar within 14 days from the time when the decision {See sect. 29, 
or order was communicated to the parties, and shall therein •^* ' '^ 
express his desire to have the same re-heard wholly or in part, 

and his intention to apply to the Commissioners on a certain 
day to be therein named (not exceeding 14 days from the date 
of the notice ") to re-hear the same, specifying the questions upon 
which he requires such re-hearing. 
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How framed. 



Interlocutory Applications, 

How heard. 44. Interlocutory applications may be heard by the Commis- 

sioners upon summons duly served on the person called upon 
to answer the application, and may be deteimined in a sunmiary* 
way. Evidence in such cases may be given by affidavit, but 
the Commissioners may order the attendance for cross-examina- 
tion of the person making any such affidavit. 

Affidavits, 

45. Affidavits shall be confined to such facts as the witness 
is able of his own knowledge to prove, except on interlocutory 
motions, on which statements as to his belief, with the grounds 
thereof, may be admitted. The costs of every affidavit which 
shall unnecessarily set forth matters of hearsay or argumentative 
matter or copies of or extracts fi*om documents shall be paid by 
the party using or filing the same. 

46. Affidavits left with the registrar or used before the Com- 
IrfTinff office ° missiouers shall be filed in their office, and applications, answers 

and replies, together with documents left therewith at the said 
office, shall also be there filed, and office copies of the same 
shall be given by the registrar upon request of the parties. 



Costs, 



Filing of affi- 
davits, &c. a 
giring office 
copies, 



How com- 
pnted. 



What days to 
be excladed. 



Computation of Time, 

47. In all cases in which any particular number of days, not 
expressed to be clear days, is prescribed by this act or by these 
orders, the same shall be reckoned exclusively of the first day 
and inclusively of the last day, unless the last day shall happen 
to fell on a Sunday, Christmas-day or Good Friday, or a day 
appointed for a public fast or thanksgiving, in which case the 
time shall be reckoned exclusively of that day also. 

48. The days between Thursday next before and the Wedr 
nesday next after Easter-day and Christmas-day and the three 
following days, shall not be reckoned or included in any pro- 
ceedings under this act. 



Registrar's OffixCy when open. 

The honra and 49. The registrar's office shall be open from ten o'clock in 

the forenoon till five o'clock in the afternoon daily, except 
between the 10th day of August and the 1st day of October in 



days when 
open 
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any year after the year 1873, when it is to be open from eleven 
in the forenoon till two in the afternoon, and except on Good 
Fnday, Easter Eve, Monday and Tuesday in Easter week, 
Christmas-day and the three following days, the Queen's birth- 
day and Whit Monday and Whit Tuesday, when the of&ce shall 
be closed. 

AdjournmenL 

50. The Commi^ioners may from time to time adjourn any Power of Coin- 
proceedings before them. adjourn!" ^ 

jijnendmefit* 

51. The Commissioners may at any stage of the proceedings Power of Corn- 
allow them to be amended, or may order to be struck out any ^g^j"®^' ^ 
matters which may tend to prejudice, embarrass or delay the fair 

hearing of the case, and all such amendments shall be made as 
may be necessary for the purpose of determining the real ques- 
tions in controversy between the parties. 

Formal Objections* 

52. No proceedings under this act shall be defeated by any Not to prevaiL 
formal objection. 

Commissioners acting separately, 

63. The Commissioners may exercise their jurisdiction by any In what cases, 
one or two of their number in cases under sects. 8, 9, and 19 of 

this act, and on the hearing of applications for leave to issue a 
summons, and on all interlocutory applications (</). 

Practice of Superior Courts of Law^ when applicable* 

64. in any case not expressly provided for by this act or by Diflcretion o£ 
these orders, the general principles of practice in the superior in^^g^ot ^" 
courts of law may be adopted and applied at the discretion of expressly pro* 
the Commissioners to proceedings before them, ^^* 

» 

{d) See pp. 61, 62, 82 for sects. 8, 9 and 19 respectively. All these 
sections relate to arbitrations: sect. 8 to arbitration between companies) 
sect. 9 to arbitration between companies and the public, and sect. 19 to* 
arbitration between railway companies and the poet-ofBce. For hearing 
of application for summons, see order 18^ p. Ill; and as to interlocutory 
applications, see order 44. For appeal to all the Commissioners^ see p. 117. 
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What fees 55. The fees, a table whereof is ia the schedule hereunto 

may be taken. jmnQ^ed, may be demanded and taken in respect of the proceed- 
{Seep. .) .^gg before tiie Commissioners. 

Frederick Peel. 
H. T. J. Macnamara. 
August, 29th, 1873. W. P. Price. , 

Approved, 

Selborne, C. 



SCHEDULE. 



I. — Forms. 
The forms of proceedings contained in this schedule may be 
used in the cases to which they are applicable, with such altera- 
tions as the circumstances of the case may render necessary ; 
but any variance therefrom, not being in matter of substance, 
shall not affect their validity or regularity. 

No. 1. Application, 

The Regulation of Railways Act, 1873. 

In the matter (rf the ^ ^ 3 ^ates that,- 
appUcatic- -' * " 



lication of A. B. I ' ' 
against j ^ 

Company. ) 



the Company. 

(As to the And the said A. B. applies to the Railway Commissioners, nnder the 

general form above-mentioned act, for a summons calling upon the said company to 

of application, gj^^^ cause why [here state concisely the nature of the application; as, 

Order No 2 "i for example, thus:"] a writ of injunction should not issue against them 

pursuant to the said act, enjoining them to desist from giving any undue 

preference to themselves or other persons in the carrying or in the collecting, 

carrying and delivering, for themselves or other persons of goods and parcels, 

or in their charges for the same over the said A. B. in the carrying of such 

goods and parcels for him, and enjoining the said company not to subject 

him to any undue prejudice in respect thereof. 

Dated this day of 187 . 

(Signed) A. B. 
{^Indorsement."] 

This application is made by A. B. of [^stating address and occu- 

pation, and if there be an attorney in the matter"] by C. D. of , 

[^and if he be agent for the attorney] as agent for B. F. of , attorney 

for the said A. B. 
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No. 2. Receipt by Registrar of Application. 

The Begnlation of Railways Act, 1873. 

In the matter of the % Keceiyed on the day of 187 y at the 

application of A. B. I office of the Railway Commissioners, an appli- 

against | cation hy A. B. against the Company, 

The Company. ^ purporting to be signed by [insert the name 

of applicanty and if documents he left with 

the application"] and also the following docnments, that is to say [entime- 

rating them"]. 

C. D., Registrar. 



No. 3. Writ of Summons. 

The Regulation of Railways Act, 1873. (See i?. 111.) 

In the matter of the \ To the Company. 

application of A. B. I Upon the application of A. B. : 

aigainst | We, the Railway Commissioners, command yon 

The Company. ' that in twenty days from the service of this writ 

npon yon, yon appear at at o'clock 

in the forenoon, and then and there show cause why {^following the terms 

of the application'], and take notice that in default of your so doing the 

Commissioners may hear and determine the said application, ex parte. 

Dated thift day of 187 . 

(Sealed.) 

Memobakdum. — The said company are within ten days from the service 
of this writ to put in their answer to the application, pursuant to the 
general orders made under the Regulation of Railways Act, 1873. 

[Indorsement.] 

This writ is issued by A. B. of , [and if tliere he an attorney] by 

C. D. of , \and if sued out as agent for the attorney] as agent for 

E. P. of , attorney for the said A. B, 



No. 4. Answer. 

The Regulation of liailways Act, 1873. (Seep. 112.) 

In the matter of the \ The Company in answer to the application 

application of A. B. I of A. B. state that,— 

against | 1. 

The Company. •' 2. 

Dated thi^ 6,&j qi 187 . 

(Sealed.) 

(Signed.) 
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[^Indorsewtenf] 

This answer is made on behalf of the said Company by C. D. of , 

who is acquainted with the facts stated therein. The attorney for the 
said Company is E. F. of 



No. 5. Reply. 
(^See p, 113.) The RegnUtion of Railways Act, 1873. 

In the matter of the x The said A. B. in reply to the answer of the said 
application of A. B. I Company states tbat» — 



lication of A. B. I 
against | 1. 



The Company. ^ 2. And the said A. B. admits that • 

Dated this day of 187 • 

Signed, 

No. 6. Warrant of Commitment for Contempt* 

(^Seep. 85.) ^® Regolation of Railways Act, 1873. 

In the matter of the % Upon the hearing of this application on the 
application of A. B. I day of 187 , at , before the Railway 

against | Commissioners [or C. D. one of the Railway Com- 

The Company. ' missioners] sitting in open court pnrsoant to the 

aboye-mentioned act : 
Whereas A. B. has this day been goilty, and is by the said Commissioners 
[or the said C. D. being sach Commissioner as aforesaid] adjudged to 
be guilty of contempt of them [or him] sitting in open court as aforesaid; 
the said Commissioners do [or the said C. D. does] thereupoa sentence the 
said A. B. for his said contempt to be imprisoned in the gaol for 

, and to pay to our lady the Queen a fine of £ , and to be 

further imprisoned in the said gaol until the said fine be paid. And the 
Commissioners further order [or the said C. D. further orders], that the 
sherifi^ of the said county [or as the cane map bo], and all constables and 
officers of the peace of any county or place where the said A. B. may be 
found, shall take the said A. B. into custody and convey him to the said 
gaol, and there deliver him into the custody of the gaoler thereof to undergo 
his said sentence. And the Commissioners further order [or the said C. D. 
further orders] the said gaoler to receive the said A. B. into his custody, 
and that he shall be detained in the said gaol in pursuance of the said 
sentence. 

Signed this day of 187 . 



Frederick Peel. 
H. T. J. JSIacnamara. 
Approved, W. P. Price. 

Selborne, C. 
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n. — Table op Pees* 

Appointed by the Commissioners with the concnrrence of the Treasury to 
be taken in relation to the proceedings before the Commissioners. 



4L 9. d, 
Beceiving and filing every application and answer respectiyely .10 

Beceiying and filing every reply, affidavit, or other proceeding.. 2 6 
Note, — ^No extra charge is to be made for documents that 
may accompany any application, answer or reply, or 
any affidavit. 

Every appointment for hearing ••026 

Writ of summons •• .. • •• ..060 

Every summons upon interlocutory proceedings • • • • • • 5 

Every order made thereon 026 

Attendance by counsel on interlocutory proceedings, each side. . 10 
Every order for attendance of witnesses made at request of the 

parties or either of them 026 

Every subpoena ••' • •• ..026 

Every commission to take evidence 100 

Every hearing not in the nature of an Interlocutory proceeding 
or of an arbitration .. .. .. •• .. ..lOO 

Every special case 10 

If settled by the commissioners • 3 8 

Every hearing in the nature of an arbitration, under sects. 8, 9, 
and 19 of The Regulation of Railways Act, 1878. 

Each day or part of a day . . .. •• 15 15 

In all cases, whether in the nature of an arbitration or 
otherwise, if there be an assessor, his charge is to added 
to the hearing fee. 
Note, — The fee for the hearing in the nature of an arbitra- 
tion, and the assessor's charge, is to be paid on each day 
by the party whose case is then being heard, unless 
the Commissioners otherwise order. 
For every decision in the nature of an award, under sects. 8, 9, 

and 19 of the said act •• ..550 

Office copies of proceedings per folio • • 6 

Note. — Copies of plans, sections, &c., to be paid for by the 
party requiring them according to the actual cost. 



Sec sect. 3d, p. 89. 



APPENDIX. 



EAILWAY AND CANAL STATUTES. 

7 & 8 Vict. c. 86, s& 1 — 4, ( (^State Purchase of Mailways : ProseoU" 

17, 18 •• •• ,. I tion by Attorney- General.) 

8 & 9 Vict. c. 20. 88. 86-92 | i^^l^tyf^'^^^^A^^'OfRaUwayi Clauses 

' I Act, 1845.} 

8 & 9 Vict e 28 (Acts enabling Canal Companies to com- 

' c* 42 * ' * * J ^^^ with Railway Companies by vary- 

10 & 11 Vict. c. 95 .' ! V.) r^ T'^^^fh becoming Carriers, and by 

[ leasing other Canals. 

17 & 18 Vict. c. 81, 88. 1, 4—8 Railway and Canal TraJjUo Act, 1854. 
22 & 23 Vict. c. 59 •• •• Railways Arbitration Act, 1859. 



7 & 8 Vict, c, 85. 

An Act to attach certain Conditions to the Construction 
of future Railways authorized or to be authorized by 
any Act of the present or succeeding Sessions of Par^ 
liament; and for other Purposes in relation to Sail- 
ways (fl). [9th August^ 1844.] 

I. Whereas it is expedient that the concession of powers for jf af^r 

the establishment of new lines of railway should be subjected twenty-one 

years from the 

(a) The Bojal Commission appointed in 1865 was of opinion that it was 
*• inexpedient at present" to subvert the policy of leaving railways to pri- 
vate management nnder statutory conditions ; and that with regard to State 
purchase at any^ntnre time, such an operation could be far more easily 
effected without the aid of the Act of 1 844 than with it ; at any rate the 
act would have to be much modified by making it applicable to new com- 
panies and to all existing companies, and by disembarrassing the purchase 
from the difficulties attending arbitration. The Joint Select Committee of 
1872 remarked that the terms of the act do not appear to be suited to the 
present condition of railway property, or to be likely to be put in force at 
any future time ; and that as for the general question of State purchase, 
no present necessity existed for entering upon it. 
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passing of any to SQch conditions as are hereinafter contained for the benefit 
^"?Ri^^°' of the public : be it enacted, &c., that if at any time after the 
Act, the profits end of twenty-one years from and after the first day of 
^"T «i*^Siir' January next after the passing of any act of the present or 
may be revised, of any future session of parliament for the construction of any 
""1 %^*!I ^®^ ^^^® ®^ passenger {b) railway, whether such new line be 

a trunk, branch, or junction line, and whether such new line 
be constructed by a new company incorporated for the pui'pose, 
or by any existing company, the clear annual profits divisible 
upon the subscribed and paid-up capital stock of the said rail- 
way, upon the average of the three then last preceding years, 
shall equal or exceed the rate of ten pounds (c) for every 
hundred pounds of such paid-up capital stock, it shall be lawful 
for the lords commissioners of her Majesty's treasury, subject 
to the provisions hereinafter contained, upon, giving to the said 
company three calendar months' potice in writing of their in ten* 
tion so to do, to revise the scale of tolls, fares, and charges 
limited by the act or acts relating to the said railway, and to 
fix such new scale of tolls, fares, and chaises, applicable to 
such difierent classes and kinds of passengers, goods, and other 
traffic on such railway, as in the judgment of the said lords 
commissioners, assuming the same quantities and kinds of 
traffic to continue, shall be likely to reduce the said divisible 
Guarantee of profits to the said rate of ten pounds in the hundred : provided 
profits up to ten always, that no such revised scale shall take eflfect, unless 

accompanied by a guarantee to subsist as long as any such 

revised scale of tolls, fares and charges shall be in force, that 

the said divisible profits, in case of any deficiency therein, shall 

be annually made good to the said rate of ten pounds for every 

No further re- hundred pounds of such capital stock : provided also, that such 

vision for revised scale shall not be again revised or such guarantee with- 

yeara. drawn, otherwise than with the consent of the company, for 

the further period of twenty-one years. 
Purchase of H. Whatever may be the rate of divisible profits on any 

passenger rail- guch railway, it shall be lawful for the said lords commissioners, 
tvays, twenty- ' 

(ft) By 8. 25 of the act, " passenger railway." is defined as one " upon 
which one-third or more of the gross annual revenue is derived from the 
conveyance of passengers." 

(tf ) Six per cent, in the case of the Great Western Eailway, and eight 
per cent in the case of the Lancashire and Yorkshire. See their Amalga- 
mation Acts respectively. 
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if they shall think fit, subject to the provisions hereinafter con- one years after 

tained, at any time after the expiration of the said teim of *^®^^ special 

, 1 M .111. t^ts; basis of 

twenty-one years, to purchase any such railway, with all its three years of 

hereditaments, stock and appurtenances, in the name and on profits; twenty- 

five vcars 

behalf of her Majesty, upon giving to the said company three purchase. 

calendar months' notice in writing of their intention, and upon 

payment of a sum equal to twenty-five years' purchase of the 

said annual divisible profits, estimated on the average of the 

three then next preceding years : provided that if the average Fnrchase- 

rate of profits for the said three years shall be less than the ™^°®^ °? ^"^" 
•^ •' way paying 

rate of ten pounds in the hundred, it shall be lawful for the less than ten 

company, if they shall be of opinion that the said rate of twenty- P®J cent; 

"^ ^ Z^ '' arbitration, as 

^ve years' purchase of the said average profits is an inadequate to additional 

rate of purchase of such railway, reference being had to the ^'^^^ 

prospects thereof, to require that it shall be left to arbitration, 

in case of difference, to determine what (if any) additional 

amount of purchase^money shall be paid to the said company : 

provided also, that such option of purchase shall not be exer- Ko purchase 

cised, except with the consent of the company, while any such ^^^^S revised 

reyised scale of tolls, fares and charges shall be in force. 

III. The. option of revision or purchase shall not be applied Neither revi- 

to any railway made or authorized to be made by any act "°^ °?^ P°^: 
•^ •' J J chase to apply 

previous to the present session (rf); and no branch or exten- tolineautho- 
sion of less than %\q miles in length of any such line of rail- "^^^ before 
way shall be taken to be a new railway within the provisions 
of this act ; and the said option of purchase shall not be ex- 
ercised as regards any branch or extension of any railway, 
without including such railway in the purchase, in case the 
proprietors thereof shall require that the same be so included. 

(JL) More than 2,300 miles of railway having been sanctioned before the 
session of 1844 are excluded from the provisions of the act. This list, with 
the exception of the Great Northern Railway, includes the main lines of 
communication throughout England. It would therefore appear that if the 
State elected to purchase, the act could not be applied to such main lines, 
but only to such parts of them, e, g., the Trent Valley, as are integral parts 
of their several systems. (Report of Royal Commission, p. xxxiv.) Of 
Irish railways, however, only 64 miles are subject to the act. {lb. Mr. 
Monseirs separate report, p. xciii.) In and after 1845, the following clause 
has been introduced into all railway acts:— '* Nothing herein contained 
shall be deemed or construed to exempt the railways by this act authorized 
to be made .... from any /t^ft^r^r^i^m^^ or alteration, under the autho- 
rity of parliament, of the maximum rates of fares and charges, or of the 
rates of small parcels authorized by this act." (Report of Select Com- 
mittee, 1872, p. viii.) 
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Reservation 
to f atnre par- 
liament of the 
consideration 
policy of revi- 
sion or pnr« 
chase- 



Special act to 
be passed in 
each case. 



lY. And whereas it is expedient that the policy of revision 
or purchase should in no manner be prejudged by the provi- 
sions of this act, but should remain for the future consideration 
of the legislature, upon grounds of general and national policy : 
and whereas it is not the intention of this act that, under the 
said powers of revision or purchase, if called into use, the 
public resources should be employed to sustain an undue com- 
petition against any independent company or companies : be it 
enacted, that no such notice as hereinbefore mentioned, whether 
of revision or purchase, shall be given until provision shall 
have been made by parliament, by an act or acts to be passed 
in that behalf, for authorizing the guarantee or the levy of the 
purchase-money hereinbefore mentioned, as the case may be, 
and for determining, subject to the conditions hereinbefore 
mentioned, the maimer in which the said options or either of 
them shall be exercised ; and that no bill for giving powers to 
exercise the said options, or either of them, shall be received 
in either house of parliament, unless it be recited in the pre- 
amble to such bill that three months' notice of the intention to 
apply to parliament for such powers has been given by the said 
lords commissioners to the company or companies to be affected 
thereby. 

[V. Provides that from the commencement of the period of 
three years next' preceding the period at which the option of 
revision or purchase becomes available, all companies within 
the provisions of the act are to prepare accounts of receipt and 
expenditure, and forward such accounts to the treasury for 
inspection (c).] 

• [VI. Companies to provide one train daily, at fare not ex- 
ceeding one penny per mile, and travelling at not less than 
twelve miles an hour.] 

[VII. — X. Regulations as to above trains.] 



(e) It wonld be verj difficnlfc, even if it were possible, to frame accounts 
respecting those separate portions of railways to which alone the act is 
applicable ; and this condition of things is sufficient to account for the 
Treasury not having required the companies to render accounts under this 
section. (Report of Commission, p. xxxiv.) By the Railways Regulation 
Act, 1868 (31 & 32 Vict. c. 119, ss. 3 — 5), companies are required to fni> 
nish a complete " balance-sheet " to the Board of Trade before each half- 
yearly meeting. (See this act and schedules, Hodges on Railways, App. 
301.) 
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[XL Additional facilities for conyejance of mails. B7 ss. 17 
— 19 of the Act of 1873, further obligations are imposed upon 
the companies with respect to mails.] 

[XII. Conveyance of military and police at fares not ex- 
ceeding twopence a mile for each officer and one penny per 
mile for each private.] 



XYn. Whenever it shall appear to the lords of the said If railway 

committee (/) that any of the provisions of the several acts ^^^^ the 

of parliament regulating any railway company, or the provi- law, Board of 

sions of this act or of any general act relating to railways, have '^^•? ^ 

not been complied with on the part of any railway company or attornej- 

any of its officers, or that any railway company has acted or is gc'icr*!' 

acting in a manner unauthorized by the provisions of the act 

or acts of parliament relating to such railway, or in excess of 

the powers given and objects defined by the said act or acts, 

and it shall also appear to the lords of the said committee that 

it would be for the public advantage that the company should 

be restrained from so acting, the lords of the said committee 

shall certify the same to her Majesty's attorney-general for 

England or Ireland, or to the lord advocate for Scotland, as the 

case may require ; and thereupon the said attorney-general or Procednre 

lord advocate shall, in case such default of the railway com- °°*^®^ statute, 

'' where statute 

pany shall consist of non-compliance with the provisions of the infringed. 

act or acts relating thereto or of this act, or of any general act 
relating to railways, proceed by information, or by action, bill, 
plaint, suit at law or in equity, or other legal proceeding, as the 
case may require, to recover such penalties and forfeitures, or 
otherwise to enforce the due performance of the said provisions, 
by such means as any person aggrieved by such non-compliance, 
or otherwise authorized to sue for such penalties, might employ 
under the provisions of the said acts ; and in case the default Procednre, 
of the railway company shall consist in the commission of some JJ ac7n<^*°^ 
act or acts unauthorized by law, then the said attorney-general authorized by 
or lord advocate, upon receiving such certificate as aforesaid, ^*^* 
shall proceed by suit in equity, or such other legal proceeding 



•(/) The Board of Trade. 
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as the nature of the case may require, to obtain an injunction 
or order (which the judge in equity or other judge to whom 
the application is made shall be authorized and required to 
grant, if he shall be of opinion that the act or acts of the rail- 
way company complained of is or are not authorized by law), 
to restrain the company from acting in such illegal manner, or 
to give such other relief as the nature of the case may re- 
quire (g). 
Notice to XVIII. Provided always, that no such certificate as aforesaid 

company. gjjuU ^^ given by the lords of the said committee until twenty- 

one days after they shall have given notice to the company 
against or in relation to whom they shall intend to give such 
Prosecntions certificate of their intention to give such certificate ; and that 
one year after no legal proceedings shall be commenced under the authority 

of the lords of the said committee against any railway company 
for any offence against any of the several acts relating to rail- 
ways or this act, or any general act relating to railways, except 
upon such certificate of the lords of the said committee as 
aforesaid, and within one year after such offence shall have 
been committed. 



8 & 9 Vict. c. 20. 



An Act for Consolidating in one Act certain Provisions 
usually inserted in Acts of Parliament authorizing the 
making of Railways (Ji). [8th May, 1845.] 



With respect to the carrying of passengers and goods upon 
the railway, and the tolls to be taken thereon, be it enacted as 
follows : — 
Company may LXXXYI. It shall be lawful for the company to use and 

employ en- employ locomotive engines or other moving power and carriages 

gines, &c., and 

demand tolls. 

(^) See Act of 1864 (17 & 18 Vict. c. 31), s. 6, and note. 

(^> This act applies to Ireland. The corresponding Scotch act is 8 & 9 
Vict c 33, ss. 79—86, which are identical with ss. 86—92 of the English 
act, except as noted at s. 89. 
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and waggons to be drawn or propelled thereby, and to carry 
and convey upon the railway all such passengers and goods as 
shall be ofifered to them for that purpose, and to make such 
reasonable charges in respect thereof as they may from time to 
time determine upon, not exceeding the tolls by the special act 
authorized to be taken by them (i). 

LXXXVII. It shall be lawful for the company from time Agreements 
to time to enter into any contract with any other company, p^ni^^for^'ran- 
being the owners or lessees or in possession of any other rail- ning powers. 
way, for the passage over or along the railway, by the special 
act authorized to be made, of any engines, coaches, waggons or 
other carriages of any other company, or which shall pass over 
any other line of railway, or for the passage over any other- line 
of railway, of any engines, coaches, waggons or other carriages 
of the company, or which shall pass over their line of railway, 
upon the payment of such tolls, and under such conditions and 
restrictions, as may be mutually agreed upon ; and .for the pur- 
pose aforesaid it shall be lawful for the parties to enter into any 
contract for the division or apportionment of the tolls to be taken 
upon their respective railways (A). 



• (i) This section is permissiye only, and does not oblige a railway com- 
pany to carry all kinds of goods or from and to every station on their line. 
jBnt they are bound to carry according to their profession, if they have 
sufficient conveniences, but not otherwise. See Johnson v. Mid, Hail. Co., 
6 Rail. Ca. 61; 4 Exch. 367; Palmer v. Chand Junction Rail, Co., 4 M. & 
W. 749; Oxlade v. JV. K Mail. Co., 26 L. J., C. P. 129, in which cases it 
was held that the defendant companies were not bound to carry coal; and 
Bare v. L. ^ N, W, Bail. Co., 30 L. J., Ch. 817, 824; 2 J. & H. 80, 
where Wood, Y.-C, said he had no doubt that it was competent for a rail- 
way company to abstain altogether from carrying. 

(^k) By section 87, a company is enable?! to make arrangements with 
other companies having continuous lines for the use of their respective 
lines for their mutual benefit; and, but for such enactments as this, no such 
power would have existed; per Cran worth, C, in Shrewsbury and Bir- 
mingham Rail. Co, V. London and North-Western Bail. Co., 6 H. L. 136. 
Nevertheless, an agreement has been founded upon the section between 
companies owning, not lines forming parts of a continuous route, but lines 
forming independent routes between the same termini ; and such an agree- 
ment has been held valid at law, and not reversible, although not enforceable 
in equity (/J., 17 Q. B. 652; and see especially Hare v. LoTidon and North' 
Western Bail, Co., 2 J. & H. 80; 30 L. J., Ch. 817, where all the cases 
are reviewed). But the validity of such an agreement, if valid, would 
seem to depend not upon its conformity with the section, for the section 
obviously does not authorize it, nor with any other general railway enact- 
ment, but upon the power of a railway company to enter into any agreement 
not foreign to the purposes for which it was incorporated. As to the 
limits of this power, which are by no means clear, see Hodges on Railways, 

k2 
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Agreements 
Bot to affect 
tolls. 



LXXXVIII. Provided always, that no such contract as 
aforesaid shall in any manner alter, affect, pr increase or dimi- 
nish any of the tolls Tvhich the respective companies, parties to 



Illegal delegatioa 
of powers. 



5th ed. pp. 68—81, and the cases there cited. It may be noticed here, that 
it has l^en held to be no groand for setting aside an agreement between 
railway companies that the effect of the agreement is to exclade competition 
(per Wood, V.-C, in Hare* 9 cote, 2 J. & H. 116). But, as was hinted 
in the same case (pp. Ill, 118), the exclosion of competition might fnmish 
some ground for tie interrention of the attorney-general nnder 7 & 8 
Vict. c. 85, s. 17. Hare* 8 ease was an attempt by a shareholder to set 
aside an arrangement, called the octnple arrangement, whereby one set of 
companies owning lines, forming the west coast ronte from London to 
Scotland, arranged with another set, owning the east coast ronte, to divide 
the profits of the whole traffic in certain fixed proportions for a period of 
fourteen years. The decision, that the arrangement could not be set aside, 
proceeded chiefly on the authority of the judgment of Cottenham, L. C, 
in the Shrewsbury ease, 6 H. L. 136; 2 Mac. & G. 324; but there was 
found to be " an unfortunate amount of conflicting opinion." The same 
arrangement came before the court in Midland Rail. Co. r. London and 
North' Western Rail. Co., L. R., 2 £q. 630, in which the Midland, one of 
the a^irreeing companies, had opened a new route of their own to Scotland, 
and Kindersley, Y.-C, inclined to the opinion that the traffic thereon could 
not have been legally made subject to the arrangement. 

The principle upon which agreements, ostensibly under this section, have 
been held to be illegal is, that one railway company may not delegate its 
powers to another railway company. The section gives a right to agree 
for leave to pass over another line with the ordinary incidents, but not, 
nnder colour of passing over, to acquire the whole trade of the company 
owning the line. (^Simpson v. Denison, 10 Hare, 51; 16 Jur. 828 ; see also 
Winch V. Birkenhead Rail. Co., 5 De G. & Sm. 562 ; 16 Jur. 1035; 
Great Northern Rail. Co. v. Eastern Counties Rail. Co., 9 Hare, 309 ; 
21 L. J., Ch. 837; Beamun v. Rufford, 1 Sim., N. S. 656; 20 L. J., Ch. 
637.) But an agreement respecting coal traffic, whereby the running com- 
pany made up the dividend of the owning company to an amount varying 
from three to six per cent., according to the amount of coal brought upon 
the line by the running company, was held valid by the Exchequer Chamber. 
(^Oreat Northern Rail. Co. v. So^ith Yorkshire Rail. Co., 9 Ex. 642.) 
Traffic arrangements between two companies being often hostile to the 
interests of a third and rival^company, the rival company has sometimes 
promoted a suit against one of the agreeing companies through some person 
constituted a shareholder for the purpose; but, if the inducement of the 
plaintiff has been apparent, without success (^Rogers v. Oxford, W. and 
W. Rail. Co., 2 De G. & J. 662; Forrest v. Manchester, S. and Z. Rail. 
Co., 30 Beav. 40 ; 7 Jur. 887), although it might be different if the plaintiff 
has also an actual personal interest (see Bloxam v. Metropolitan Rail. 
Co., L. B., 3 Ch. App. 337); while if the arrangement complained .of 
should be plainly ultra vires, not only of the directors, but of the company, 
the motive of the complainant would not be taken into account (see Colman 
v. Eastern Counties Rail. Co., 10 Beav. 1; 16 L. J., Ch. 73). An invalid 
agreement is not ratified by mere reference to it in a statute. (Kent Coast 
Rail. Co. V. L., C. and J). Rail. Co., L. R., 3 Ch. 656; 19 L. T., N. S. 
174; 16 W. R. 1027.) 

The Railways Clauses Act, 1863, subjects certain working agreements to 
considerable restrictions, and the Railways Regulation Act, 1873, snbjects 
them to the approval of the Railway Commissioners. See s. 10 of the Act 
of 1873, ante, pp. 62, 64. 
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such contracts, shall for the time beiDg be respectivelj autho- 
rized and entitled to demand or receive from any person or any 
other company, but that all other persons and companies shall, 
notwithstanding any such contract, be entitled to the use and 
benefit of any of the said railways, upon the same terms and 
conditions, and on payment of the same tolls, as they would 
have been in case no such contract had been entered into. 

LXXXIX. Nothing in this or the special act contained shall Companj not 
extend to charge or make liable the company further or in any ^In^com* 
other case than where, according to the laws of the rQ^lm (/), carriers, 
stage-coach proprietors and common carriers would be liable, 
nor shall extend in any degree to deprive the company of any 
protection or privilege which common carriers or stage-coach 
proprietors may be entitled to ; but, on the contrary, the com- 
pany shall at all times be entitled to the benefit of every such 
protection and privilege. 

XC. And whereas it is expedient that the company should Power to vary 
be enabled to vary the tolls upon the railway so as to accommo- 
date them to the circumstances of the traffic, but that such 
power of varying should not be used for the purpose of preju- 
dicing or favouring particular parties, or for the purpose of 
collusively and unfairly creating a monopoly, either in the 
hands of the company or of particular parties, it shall be 
laivful therefore for the company, subject to the provisions 
and limitations herein and in the special act contained, from 
time to time to alter or vary the tolls by the special act autho- 
rized to be taken, either upon the whole or upon any particular 
portions of the railway, as they shall think fit ; provided that " Equality 
all such tolls be at all times charged equally to all persons, and 
after the same rate, whether per ton, per mile or otherwise in 
respect of all passengers, and all the goods or carriages of the 
same description, and* conveyed or propelled by a like carriage 
or engine, passing over the same portion of the line of railway 
under the same circumstances ; and no reduction or advance in 
any such tolls shall be made either directly or indirectly in 
favour of or against any particular company or person travelling 
upon or using the raUway (m). 

(t) In the Scotch act, s. 82, " Scotland" is substituted for " the realm.*' 
(m) It appears from the preamble of this section that the legislature 
intended to impose on railway companies acting as carriers an obligation 
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XCI. And whereas authorily has been given bj various acta 
of parliament to railway companies to demand tolls for the 
conveyance of passengers and goods and for other services over 
the fraction of a mile eqnal to the toll which they are authorized 
to demand for one mile : therefore, in cases in which any rail- 
way shall be amalgamated with any other adjoining railway or 
railways such tolls shall be calculated and imposed at such rates 
as if such amalgamated railways had originally formed one line 
of railway. 

XCQ. It shall not be lawful for the company at any time to de- 
mand or take a greater amount of toll, or make any greater chaise 
for the can'iage of passengers or goods, than they are by this and 
the special act authorized to demand ; and upon payment of the 
tolls from time to time demandable, all companies and persons 
shall be entitled to use the railway, with engines and car- 
riages (n) properly constructed as by this and the special act 



beyond what is imposed at common law, so that an nneqnal charge to 
different persons nnder similar circumstances is by virtue of the statnte ex- 
tortionate; per Blackburn, J., in G, W. Bail. Co, y. Sutton, L. R., 4 H. L. 
238; 38 L. J., Ex. 177, where the cases upon this section, commonly called 
the " equality clause," and upon the corresponding clause in special acts, 
will be found historically treated and elaborately reviewed. With the ex- 
ception of Attorney- General v. Bimdngltam ^^ Derby Junction Rail, 
Co., 2 Rail. Ca. 124, ante, p. 21, n., the plaintiffs in all the cases appear to 
have been carriers, and the contention to have been mostly with reference 
to " packed parcels," for which railway companies had charged carriers at 
a higher rate than the public, " which it has been held over and over again 
that they cannot do; " per Willes, J., in Piddington v. 8, E. Rail, Co., 27 
L. J., C. P. 296 ; 5 C. B., N. S. 111. 

{n) The plain words of this section and of s. 108 impose upon every rail- 
way company the obligation to admit competing carriers upon their own 
line, but such a right does not seem to have been ever exercised adversely 
to the owning company. Before the act a mandamus had issued to reinstate 
a tramroad which had been laid down and afterwards taken up by a railway 
company ( R. v. Severn and Wye Rail, Co., 2 B. & Aid. 646), and the question 
of the liability to admit competing, carriers had arisen incidentally in two 
rating cases, in the first of which the admission of competing carriers was 
said to be <* practically little else than absurd," while in the second it had 
actually taken place. {R. v. London and SoutJi- Western Rail, Co., 
1 Q. B. 558 ; R. v. Grand Junction Rail. Co., 4 Q. B. 38.) After the 
act, the right of all parties to use a line has been recognized, but it has been 
doubted whether this right includes a right to use a station, it being said 
that the intention of the clause probably was that parties availing them- 
selves of it should form their own stations, and by paying a mileage toll, 
use the public railway as a means of transit. {Per Wood, V.-C, in Midland 
Rail. Co, V. Amhergate, ^c. Rail. Co.,\0 Hare, 370.) By s. 115 of this 
act, the owning company is allowed to inspect engines brought upon their 
line by other parties, and although such an inspection cannot be enforced 
" without great interference, annoyance and vexation, and without serious 
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directed, subject neyertheless to the proyisions and reBtrictions 
of the said act of the sixth year of her present Majesty, intitnled 
''An Act for the better regulation of railways, and for the 
conveyance of troops" (o), and to the regulations to be from Regalations of 
time to time made by the company by virtue of the powers in ^^'^^'^g com- 
ihat behalf hereby and by the special act conferred upon them. 



And with respect to the regulating of the use of the railway, Regulations 

be it enacted as follows :— ^% ^ ^^ 

railway. 

CYIIL It shall be lawful for the company from time to time, 
subject to the provisions and restrictions in this and the special 
act contained to make regulations for the following purposes $ 
(that is to say,) 

. For regulating the mode by which, and the speed at which, 
carriages using the railway are to be moved or propelled ; 
For regulating the times of the arrival and departure of any 

such carriages ; 
For regulating the loading or unloading of such carriages, 

and the weights which they are respectively to carry ; 
For regulating the receipt and delivery of goods and other 

things which are to be conveyed upon such carriages ; 
For preventing the smoking of tobacco, and the commission 
of any other nuisance in or upon such carriages, or in any 
of the stations or premises occupied by the company ; 
And, generally, for regulating the travelling upon, or using 
and working of the railway : 
But no such regulation shall authorize the closing of the rail- Begnlations 
way, or prevent the passage of engines or carriages on the rail- ^^^ *® prevent 
way at reasonable times (/?), except at any time when, in carriages. 



inconyenience and danger to traffic," it must be enforced at the instance of 
a party baying a plain statntoij right to it (IbJ). The result would seem 
to be that any railway company might be compelled by mandamus to admit 
the carriages of other persons upon their line. 

(<7) 5 & 6 Vict. c. 55. By ss. 11, 12 of that act, the Board of Trade may 
make regulations in the interest of public safety under certain circum- 
stances. 

Cp) See s, 92 and note. " With respect to the engines and carriages to be 
brought upon the railways," see ss. 114—125, by which engines are to con- 
sume their own smoke, and unfit engines and carriages are to be remoyed, 
&c. By s. 188, the regulations of any company respecting carriages are to 
be ** applicable alike to the carriages of the company and to the carriages 
of other companies or persons usipg the railway." 
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8 & 9 Vict. c. 28. 

An Act to empower Canal Companies and the Commis^ 
sioners of Navigable Rivers to vary their Tolls ^ Rates 
and Charges on different Parts of their Naviga- 
tions ( p). [30th June, 1845.] 

Whereas by divers acts of parliament yarious canal companies 
and the commissioners or trustees of several navigable rivers 
have been authorized and empowered to levy and receive cer- 
tain tolls, rates, and charges for the use of their respective 
canals and navigations, which tolls, rates, and charges are for 
the most part required to be levied at one uniform rate per ton 
or per mile throughout the entire length of the said navigations 
and rivers respectively, without regard to any difference of cir- 
cumstances which may exist in reference thereto : and whereas 
by an act of parliament passed in this present session, called 
" The Railways Clauses Consolidation Act, 1845" {q\ powers 
have been given to railway companies to vary the tolls, rates, 
and charges upon railways, so as to accommodate them to the 
circumstances of the traffic thereon : and whereas greater com- 
petition for the public advantage would be obtained if canal 
companies and the commissioners or trustees of navigable rivers 
which have already been or may hereafter b^ from time to time 
incorporated or established, or which are regulated under the 
authority of parliament, were to have the like powers granted 
to them in respect of their several canals and navigations and 
other works connected therewith ; but such beneficial purposes 
cannot be effected without the authority of parliament : be it 
therefore enacted, &c., that from and after the passing of this 
act, and subject to the provisions and limitations herein con- 



{p) For further provisions to enable canals to compete with railways, see 
Act of 1873, ss. 16, 17 ante^ pp. 79—81, and 8 & 9 Vict. c. 42, and 10 & 11 
Vict. c. 94, post. 

ia) 8 & 9 Vict. c. 20, s. 90. See ante. 
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tained, it shall be lawful for the company of proprietors of any tolls on dif- 
canal, or for the undertakers, commissioners, or trustees of any fer^t portions^ 
navigation or navigable river, already or hereafter to be esta- 
blished or incorporated or which is regulated under the autho- 
rity of parliament, or for their respective lessees, committees, 
directors, or managers, or their superintendents, or other agents 
by them severally authorized, in such manner as may be re- 
quired by their respective acts of incorporation or for regulating 
such canals or navigations, from time to time to alter or vary 
the tolls, rates, and duties granted to them, or by them respec- 
tively authorized to be levied and received for the use of their 
several canals or navigations, or any branches therefrom, or any 
railways or tramways connected therewith, and made under the 
authority of such Canal or Navigation Acts respectively, either 
upon the whole or upon or for any particular portion or portions 
of such canals, navigations, branches, railways, or tramways, 
according to local circumstances, or the quantity of traffic or 
otherwise, as they shall think fit, and also from time to time to and also, from 

lower or reduce, and as^ain to raise or advance, such tolls, rates, **™® *o *^™®» 

° to reduce and 

and duties, and also any tolls or charges by them respectively again advance 
authorized to be levied and received for any haulage, trackage, *^®^^ ^^^ ^^ 
or other power supplied by them, either upon the whole or 
upon any particular portion or portions of their said several 
canals, navigations, branches, railways, and tramways, as to 
such comipanies, commissioners, trustees, or lessees, or their 
committees, directors, managers, or superintendents respectively, 
shaU seem fit, any thiog in the several acts of incorporation, or 
for regulating any such canals or navigations, contained to the 
contrary notwithstanding: provided always, that in no case 
shall the tolls, rates, duties, and charges to be at any time 
levied or made by any such companies, commissioners, trus- 
tees, or lessees, for the use of any such canals, navigations, 
branches, railways, or tramways, or for the supply of any such 
haulage, trackage, or other power, exceed the amount which 
they are by their said several acts respectively authorized to 
levy or receive. 

II. Provided always, that all tolls, rates, and duties for the Equality 
use of any such canals, navigations, branches, railways, or tram- d^^se. 
ways, shall be at all times charged equally to all persons, and 
after the same rate, whether per mile, or per ton per mile, or 
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otberwise, in respect of all boats, barges, and other vessels of' 
a like description passing along or using the same portion of 
the said canal, navigation, branches, railways, or tramways 
respectively, and upon all goods, animals, articles and things 
of a like description, and conveyed or propelled in a like boat, 
barge, or other vessel passing along or using the same portion- • 
of the said canal, navigation, branches, railways, or tramways, 
under the like circumstances ; and that all tolls and charges 
for haulage or trackage or other power, to be supplied by any 
snch company, commissioners, trustees or lessees, shall be at 
all times charged equally to all persons, and after the same rate, 
whether per mile, or per ton per mile, or otherwise in respect 
of all goods, animals, articles, and things of a like description, 
and conveyed in a like boat or vessel, drawn or propelled by a 
like power, and passing along or using the same portion of any 
such canal, navigation, branches, railways, or tramways, under 
the like circumstances ; and no reduction or advance in any 
tolls or charges for the use of any such canal, navigation, 
branches, railways, or tramways, or for the supply of any 
haulage, trackage, or other power by the said companies, com- 
missioners, trustees or lessees, shall be made, either directly or 
indirectly, in favour of or against any particular company or 
person passing along or using the same portion of such canal, 
navigation, branches, railways, or tramways. 
Act not to in. Provided always, that this act shall not apply to any 

apply to exist- canal or navigation the property wherein is vested in share- 
nntil a meeting holders, until a meeting of the shareholders thereof shall have 
of shareholders been duly convened, in such manner as meetings are by their 
mined there- respective acts of incorporation or settlement required to be 
upon, nor in called, or are usually called, and it shall have been determined 
until approved ^7 * majority of two-thirds of the votes of the shareholders in 
by trustees or such meeting assembled, either in person or by proxy (where 
proprietors. ^^ ^^^^ ^^ ^^ incorporation or settiement voting by proxy is 

allowed), to adopt the powers hereby granted, and where such 
navigations are vested in commissioners or trustees, without 
any body of shareholders or proprietors, until a special meeting 
of such commissioners or trustees shall have been duly con- 
vened in such manner as special meetings are by the respective 
acts for regulating such navigations required to be called, or 
are usually called, and it shall have been determined by a ma- 
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joritj of such commissioners or trnstees in such meeting as- 
sembled to adopt fhe powers bj this act granted, or to any 
canal or navigation, the property* wherein is vested in one or 
more owner or owners, proprietor or proprietors, unless the 
owner or owners, proprietor or proprietors thereof shall deter- 
mine to adopt the powers and provisions hereby granted, nor in 
either case until public notice of such determination and inten- Public notice 
tion shall have been inseii;ed in the London Grazette in respect ^dopt^act!''* *^ 
of canals or navigations in England or Wales, in the Edinburgh 
Gazette in respect of canals or navigations in Scotland, and in 
the Dublin Gazette in respect of canals or navigations in Ire- 
land, and in some newspaper circulating in the county or 
counties wherein such canal or navigation, or some part thereof, 
shall pass, one month at the least previously to the exercise of 
such powers, whereupon, or immediately after the expiration 
of such notice, every such company, and all such commissioners, 
trustees or lessees, owners and proprietors, or their respective 
committees, directors, or managers, or their agents by them 
duly authorized in manner aforesaid, may item time to time 
put in force and exercise the said powers or any of them in the 
manner by this act authorized. 

ly. Provided always, that nothing in this act contained shall Saving of 
be deemed or construed to deprive any canal or navigation "^ly^rSeryed 
company, or the commissioners, trustees, undertakers or pro- to canal 
prietors of any canal, river, or navigation, or the owners, lessees o°^^ 5^^ 
or occupiers of any lands, collieries, quarries, or other heredita- existing acts, 
ments adjoining or near to any of such canals or navigations, 
or the overseers or surveyors of the roads of any parish, town- 
ship, or hamlet through which any such canal or navigation may 
pass, of any powers, rights, privileges, exemptions, or advan- 
tages specifically and expressly secured to them by any existing 
act of parliament : provided also, that where by any Canal or Navi- 
gation Act or Acts now passed, the tolls, rates or duties (whether 
tolls per mile or tolls in gross) upon any description of goods, 
animals, articles, or things, or upon any boats, barges, or other 
vessels which shall be navigated, carried, or conveyed along 
any canal or navigation, or any portion thereof, and which 
shall pass into, out of, or along any such canal or navigation, or 
any portion thereof, from, into, or along any other canal or 
navigation, canals or navigations, adjoining or communicating 
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therewith, or any portion thereof, or from or to the junction or 
junctions with any such adjoining or communicating canal or 
navigation, canals or navigations, are or shall he specially fixed, 
determined or limited, either absolutely or with reference to the 
tolls, rates or duties to be levied or received from time to time 
on goods, animals, articles, or things, boats, barges, or other 
vessels passing into, out of, or along such canal or navigation, 
or any portion or portions thereof respectively, from, into, or 
along any other adjoining or communicating canal or navigation, 
canals or navigations, or from or to the junction or junctions 
with such other adjoining or communicating canal or navigation, 
canals or navigations ; or where in any such act or acts any 
special enactment or provision shall have been inserted for 
securing a rateable reduction or advance of the respective tolls, 
rates or duties to be levied or received from time to time on 
goods, animals, articles or things, boats, barges or other vessels, 
or on goods, animals, articles or things of the same descrip- 
tion, passing over, along, into or from any canal or navigation, 
or several and distinct portions of any canal or navigation, 
into or along two or more adjoining or communicating canals 
or navigations, or from or to the respective junctions of two or 
more adjoining or communicating canals or navigations, no 
alteration or variation of the tolls, rates and duties so specially 
fixed, determined or limited, or any or either of them, other 
than such alterations or variations as are respectively autho- 
rized to be made under the several acts for regulating such 
canals or navigations, shall be made under the authority of this 
act without the previous consent in writing of the proprietors, 
trustees, undertakers or commissioners of the canal or naviga- 
tion, or of all the several canals or navigations, who are ex- 
pressly mentioned in such special enactments or provisions, or 
of the committee, directors, or managers of the company, 
trustees, undertakers or commissioners, or respective companies, 
trustees, undertakers, or commissioners of such canal or naviga-^ 
tion, canals or navigations, which consents such companies, 
trustees, undertakers and commissioners, or their respective 
committees, directors, or managers, are hereby authorized to 
give, either under their common seals respectively, or under 
the hand of their respective clerks or secretaries, although any 
such companies, trustees or undertakers so consenting may not 
have adopted the other powers of this act. 
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V. Proyided also, that where in any Canal or Navigation Canal com- 

Act there shall have been inserted any special provision, which V^^^^f subject 

shall be still in force and unrepealed, whereby the amount of profits not to 

of the annual dividends, interest, or profits to be shared or raise their dues 

RO flS liO fiXCGPd 

divided amongst the proprietors or shareholders of such canal the maximom 

or navigation shall have been limited not to exceed a certain oi profits. 

percentage or amount, and the maximum of such percentage or 

amount shall have been attained at the time of the passing of 

this act, it shall not be lawful for the company of proprietors, 

trustees, or undertakers of any such canal or navigation to avail 

themselves of any of the powers of this act for the purpose of 

raising or increasing the tonnage rates, tolls, or duties which 

on the first day of January immediately before the passing of 

this act were charged or levied upon any boats, barges, or other 

vessels carried upon or passing along such canal or navigation, 

or any part thereof. 

YI. Nothing herein contained shall be construed to exempt Saving for 
any canal or navigation company who shall adopt the powers of c^^^Tl^ta. 
this act from the operation of any general act regulating the 
'manner of chai^ging tolls and other charges upon canals and 
navigations in respect of passengers, goods, animals, articles, 
and things of a like description, which may be passed in the 
course of any future session of parliament. 

VII. This act may be amended or repealed by any act to be 
passed in this present session of parliament. 



8 & 9 Vict. c. 42. 



An Act to enable Canal Companies to become Carriers of 
Goods upon their Canals. [21st July, 1845.] 

Whereas by divers acts of parliament railway companies have 

been empowered to convey upon their railways all such goods, 

wares, merchandize, articles, matters, and things as may be 

offered to them for that purpose, and to make such reasonable 

charges for such conveyance as they may from time to time 

determine upon: and whereas greater competition for the Object of 

public advantage would be obtained if similar powers were s*^*"*®* 9^™" 

granted to canal and navigation companies which have from interest of the 

public. 
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time to time been incorporated or established under the autho- 
Tity of parliament; but such beneficial purpose cannot be 
effected without the authority of parliament : Be it therefore 
enacted, &c.y that from and after the passing of this act it shall 
be lawful for the company of proprietors, trustees, or the under- 
takers of any canal, river, or navigation, or their respective 
committees, directors or managers, or their superintendents or 
other agents by them duly authorized, to carry as common 
carriers for their own profit upon their respective canals, rivers, 
or navigations, or upon any railways or tramways belonging 
thereto, and constructed under the powers of their respective 
acts of parliament, or upon any other canals, rivers, or naviga- 
tions communicating therewith, either directly or by means of 
any intermediate canal, river, or navigation, all such goods, 
wares, merchandize, articles, matters, and things as may be 
intrusted to them for that pui*pose, and for the better enabling 
them so to do to purchase, hire, and construct, and to use and 
employ, any number of boats, barges, vessels, rails, carts, 
waggons, carriages, and other conveniences, and also to esta- 
blish and furnish such haulage, trackage, or other means of 
drawing or propelling the same, either by steam, animal, or 
other power, or for the purpose of collecting, carrying, con- 
veying, warehousing, and delivering such goods, wares, mer- 
chandize, articles, matters, and things as to any such company 
or undertakers shall seem fit, and to make such reasonable 
charges for such conveyance, warehousing, collection, and 
delivery as they may respectively from time to time determine 
upon, in addition to the several tolls or dues which any such 
company or undertakers are now authorized to take for the use 
of their said canals, navigations, or railways. 

II, Provided always, that any such company, commissioners, 
trustees, or undertakers using or employing any steam power 
for propelling by means of paddle-wheels, boats, barges, vessels, 
or rafts, upon any canal, river, or navigation, (other than their 
respective canals, rivers and navigations,) shall use and employ 
the same, subject to such bye laws, rules, and regulations 
touching the construction, dimensions, power, rate of speed, 
and otherwise, of such boats, barges, vessels,, or rafts so pro- 
pelled by steam as aforesaid, as the directors, commissioners, or 
undertakers of the canals, rivers, and navigations respectively 
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on which such last-mentioned boats, barges, vessels, or rafts 
shall be used and employed shall see fit to make and publish in 
that behalf, and they are hereby authorized and empowered to 
make and publish such bye laws, rules, and regulations, and 
from time to time to add to or amend the same, as need may 
require; but it is hereby expressly provided and enacted that 
any bye laws, rules, and regulations so to be made and published 
shall be made equally applicable to and binding on all companies 
and persons so using such last-mentioned boats, barges, or other 
vessels. 

III. It shall also be lawful for any such company, trustees. Canal com- 

• 

or undertakers to purchase and provide and use boats and other P*ni?s may 

* . proTide boats 

vessels, and also horses, steam, or other power, and machinery, and power for 

for hauling, tracking, and towing upon their own canals, rivers, lianhng and 
or navigations, or upon any other canal, rivers, or navigations ^\q of other 
communicating therewith, either directly or by means of any persons, 
intermediate canal, river, or navigation, and to employ a suf- 
ficient number of competent persons for those purposes, and to 
demand and receive for the use of such boats, and for such 
hauling, tracking, or towing, such reasonable hire or remunera- 
tion as shall be fixed by the respective committees, directors, or 
managers of such canals or navigations, or as shall be agreed 
upon between them and any pwson desiriug the use of any such 
boats or vessels, or requiring such hauling, tracking, or towing. 

lY. Provided always, that all charges to be made by any Eqnality 
such company for the carriage of any such goods, wares, mer- clause, 
chandize, articles, or things, or for the use of their boats and 
other vessels, or for the supply of haulage, trackage, or other 
power, shall be at all times charged equally to all persons, and 
after the same rate, whether per mile, or per ton per mile, or 
otherwise, in respect of all goods, wares, merchandize, articles, 
and things of a like description, and conveyed or propelled in a 
like boat or vessel at the same rate of speed, and passing along 
the same portion of any such canal or navigation under the 
like circumstances, and no reduction or advance in any of such 
charges shall be made, either directly or indirectly, in favour of 
or against any particular company or person passing along or 
using, or sending goods, wares, merchandize, articles, or things 
along the same portion of any such canal or navigation under 
the like circumstances. 
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Company may V. Any canal or navigation company exercising the powers 
sued as car- ^7 *^^^ *^* granted shall have all the same powers and remedies 
riers, and may for recovering any sum or sums of money which shall or naay 
mentL™ become due and owing to such company as carriers, or for the 

use of any boats or vessels, or for the supply of any haulage, 
trackage, or other power, by virtue of this act, as are given to 
them respectively by their said several acts of parliament in 
reference to the tolls and duties thereby made payable, or they 
may, at their option, sue for and recover such charges, or any 
part thereof, in any of the superior courts ; and such company 
may in like manner be sued for any loss sustained by any person 
or persons employing the said company as carriers, or for any 
neglect or misconduct of such company or their servants in 
respect of their conduct as carriers by virtue of this act ; and 
such company may prosecute any indictment or other proceed- 
ing at law in respect of any offence arising or being committed 
in the course of such carrying or other proceeding under this 
act ; and it shall be sufficient if any goods or other things 
which are set out in any indictment shall be described and laid 
to be the property of the said company. 
Act not to YI. Provided always, that nothing herein contained shall in 

ofcSLmmon^'''" »"7 «^^ ^^^^^ *^ <^^»^g« ^^ ™«^« ^"^^^^ »°7 such company 
carriers. forther or in any other case than where, according to the laws 

• 

of this realm for the time being, common carriers would be 
liable ; nor shall anything herein contained extend to deprive 
such company of any protection or privilege which either now 
or at any time hereafter common carriers have or may be 
entitled to, but such company shall from time to time and at 
all times have and be entitled to the benefit of every such pro- 
tection and privilege. 
Canal com- VII. And whereas, in order to facilitate the conveyance of 

pames em- oroods and merchandize and other matters and thinffs in manner 
powered to '^ , • ° 

contract with afor-esaid, it is expedient that canal and navigation companies 
other canal should be empowered to enter into arrangements with each 
navigating Other in the way that railway companies are authorized, so as 
powers, &c., to avoid the necessity for a change of boats and other delays 
ment oftoUs arising from a diversity of interest : be it enacted, that, not- 
&c. withstanding anything in this act or in any of the said acts for 

establishing or incorporating the said companies contained, it 
shall be lawful for any such canal or navigation company as 
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aforesaid, and they are hereby empowered from time to time to 
make and enter into any contract or agreement with any other 
canal or navigation company, or the commissioners or under- 
takers thereof respectively (and which contract or agreement 
such other company is hereby authorized to enter into), either 
for the division or apportionment of tolls, dues, and charges, or 
for the passage over or along their respective canals or naviga- 
tions, or any branches thereof, or any railways or tramways 
connected therewith and belonging thereto as aforesaid, of any 
boats, barges, or other vessels, or of any carriages or trucks 
drawn or propelled by steam, animal, or other power, of or 
belonging to any other company, or which shall pass along any 
other line of canal, navigation, or railway, or for the passage 
over or along any other line of canal, navigation, or railway of 
any such boats, barges, or other vessels, carriages, or trucks 
drawn or propelled as aforesaid, which shall belong to any such 
company, or which shall pass along their line of canal, naviga- 
tion, or railway, upon the payment of such tolls and duties, 
and under such conditions and restrictions, as may be deemed 
advisable and may be mutually agreed upon, and also to enter 
into any other contract with any other canal or navigation 
company that may be deemed advisable; and any such contract 
may contain such covenants, clauses, conditions, and agreements 
as the contracting parties may think advisable and mutually 
agree upon (r). 

Yin. It shall be lawful for any such canal or navigation Canal corn- 
company, from time to time, by lease, to take effect in posses- ^*°^®^g^°J^ 
sion within six months from the letting thereof, to let the tolls lease their 
and duties or any part thereof, upon the whole or any part of *^^^*- 
any such canal or navigation, or of any such railways or tram- 
ways, to any other canal or navigation company (and which 
lease such other canal or navigation company is hereby autho- 
rized to accept and enter into), for any period not exceeding 
twenty-one years from the commencement of any such lease : 
provided always, that no such letting shall take place unless 
public notice of the intention to let such tolls, or the part 
thereof intended to be let, shall have been given by the com- 



(r) See 8 & 9 Vict. c. 20, s. 90, ante. For restrictions upon agreements 
between canal and railway companies see Act of 1873, s. 16, p. 79. 

L. L 
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Leasees to be 
deemed col- 
lectors of tolls. 



Sammary 
ejectment of 
lessee making 
default 



Power to de- 
termine lease 
after such 
ejectment, and 
to re-let. 



panj proposing to let ihe same, by advertisement, at least four- 
teen days prior to the meeting of the directors or managers at 
which it shall be intended to let such tolls («). 

IX. During the continuance of any such lease the respective 
lessees named therein, and also all persons appointed by them 
to collect the tolls so let, shall be deemed collectors of the tolls 
so let, and they shall have the same powers to collect and 
recover such tolls, and be subject to the same rules, duties and 
penalties in reference thereto, as if thej had been appointed for 
that purpose by the company demising the same. 

X. If any such lease shall become void or voidable, according 
to any stipulations therein contained for that purpose, by reason 
of the failure on the part of the lessee to comply with any of 
the terms of such lease, or if all or any part of the rent thereby 
reserved shall be in arrear or unpaid for twenty-one days after 
the same shall become payable, then, upon application made by 
the company who shall have demised the same, to a justice, it 
shall be lawful for such justice to order any constable, with 
proper assistance, to enter upon any toll-house, dwelling-house, 
ofice, weighing-machine, or other building, with the appur- 
tenances, belonging to the lessors, and remove fi'om the same 
the lessee or collector or other person found therein, together 
with his goods, and take possession thereof and of all property 
found therein belonging to the lessors, and deliver the same to 
them or any person appointed by them for that purpose. 

XI. Upon such possession being obtained it shall be lawful 
for the company having made such demise to determine the 
lease (if any) previously subsisting, and the same shall accord- 
ingly be utterly void, except as to the remedies of the lessors 
for payment of the rent due, or in respect of any unperformed 
or broken obligations or conditions on the lessee's part, all which 



(«) By sect. 3of 21 & 22 Vict. c. 75 (made perpetual by 23 & 24 Vict. c. 42), 
" notwithstanding anything contained in the said recited act of the ninth 
year of her Majesty (8 & 9 Vict. c. 42), it shall not be lawful for any canal 
or navigation company, being also a railway company, or entitled to work 
any railway constructed under the authority of any act of parliament, here- 
after to accept a lease of the whole or any part of the undertaking of any 
other railway and canal company or of any canal or navigation company, or 
of the tolls, dues, or charges upon or in respect of the whole or any part of 
any such undertaking, except under the powers of some act or acts hereto- 
fore passed or to be hereafter passed in which the parties to any snch lease 
shall be specifically named and authorized to enter into the same." 
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remedies shall remain in fiill force; and in every such case, either 
during such proceedings or on the termination thereof, the com- 
pany may again let the toUs to the same or any other person, or 
cause them to be collected in the same manner as if no such 
former lease had been made rielative thereto, 

XII. Provided always, and be it enacted, that this act shall Act not to 

not apply to any canal or navigation, the property wherein is ^^^JL^ canals 

vested in shareholders, nor shall the powers of leasing herein- holders, nntil 

before contained be exercised by any such canal or navi£:ation *Pproved of at 

a meeting. 
company, until a meeting of the shareholders thereof shall have 

been duly convened in such manner as meetings are by their 
respective acts of incorporation or settlement required to be 
called or are usually called, and it shall have been determined 
by a majority of two-thirds of the votes of the shareholders in 
such meeting assembled, either in person or by proxy, where by 
such acts of incorporation or settlement voting by proxy is 
allowed, to adopt the powers and provisions hereby granted, or 
such and so many of them as it shall at such meeting be deter- 
mined shall be adopted, or to grant or accept any such lease, nor 
to any canal or navigation, the property wherein is vested in 
one or more owner or owners, proprietor or proprietors, unless 
the owner or owners, proprietor or proprietors thereof shall 
determine to adopt the powers and provisions hereby granted, 
nor in either case until public notice of any such determination Public notice 
and intention shall have been inserted in the London Gazette, in ^opt il^t^'^ 
respect of canals or navigations in England or Wales, in the 
Edinburgh Gazette, in respect of canals or navigations in Scot- 
land, and in the Dublin Gazette, in respect of canals or naviga- 
tions in Ireland, and in some newspaper circulating in the county 
or counties wherein such canal or navigation, or some part 
thereof, shall pass, one month at the least previously to the ex- 
ercise of any such powers, whereupon, or immediately after the 
expiration of such notice, every such company, or their respec- 
tive committees, directors, or managers, or their agents by them 
duly authorized in manner aforesaid, may from time to time put 
in force and exercise the said powers or any of them in the 
manner by this act authorized. 

XIII. Nothing herein contained shall be construed to exempt Act not to 

any canal or navigation company who shall adopt the powers of exempt canal 
- ; _ , ° . /. 1 1 X. xi companies 

this act from the operation of any general act regulatmg the from any 

j^ 2 general act. 
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manner of charging tolls and other charges upon canals or 
navigations in respect of passengers, goods, animals, articles, 
and things of a like description, which may be passed in the 
course of any future session of parliament. 

XIY. This act maj be amended or repealed by any act to be 
passed in this present session of parliament. 



Recital and 
iDCorporation 
of act en- 
abling canal 
companies to 
become car- 
riers. 



Canal com- 
panies em- 
powered to 
borrow money 
for purposes of 
recited act. 



10 & 11 Vict. c. 94. 

An Act to amend an Act to enable Canal Companies to 
become Carriers upon their Canals. 

[22nd July, 1847.] 

Whereas an act was passed in the ninth year of the reign of 
her present Majesty, intituled '^ An Act to enable canal com- 
panies to become carriers of goods upon their canals," whereby 
upon the recital that [recites preamble and effect of 8 & 9 Vict 
c. 42, s. 1] : and whereas the proprietors, trustees, and under- 
takers of many canals, rivers, and navigations are unable to 
avail themselves of the provisions of the said recited act by 
reason of their having no statutory power of raising money to 
be applied to the purposes of the same, and it is expedient that 
the said recited act should in that respect be amended, and that 
powers should be granted to such proprietors, trustees and 
undertakers to raise money for the said purposes, but that 
object cannot be effected without the aid of parliament : be it 
therefore enacted that the said recited act shall be incorporated 
with this act 

II. It shall be lawM to the proprietors, trustees and under- 
takers of any canal, river or navigation who shall have in the 
manner provided by the said recited act adopted the powers and 
provisions of the same to borrow on mortgage or bond in the 
manner or as nearly as may be in the manner prescribed by 
"The Companies Clauses Consolidation Act, 1845," or "The 
Companies Clauses Consolidation (Scotland) Act, 1845," as 
the case may be, any sum or sums of money not exceeding in 
all at any one time one tenth part of the paid-up capital stock 
of such proprietors, trustees or undertakers respectively, and 
to apply the monies so raised to the purposes of the said recited 
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act, or any of such purposes : provided always, that the monies 
so borrowed shall not be applied to any other purposes what- 
soever : provided also, that the monies so to be borrowed, Saving rights 

together with any monies otherwise borrowed by any such existing 
o J J J creditors. 

proprietors, trustees, or undertakers as aforesaid, shall not in all 
exceed one-third part of the paid-up capital of such proprietors, 
trustees or undertakers respectively ; and that no mortgage .or 
bond to be granted for any monies borrowed in virtue of this 
act shall prejudice or affect any security previously granted for 
any monies borrowed by virtue of any other act or acts of par- 
liament relating to any such canal, river, or navigation. 

HI. And for the purposes of this act, be it enacted, that Incorporation 
such of the clauses and provisions of " The Companies Clauses Jif, Companies 
Consolidation Act, 1845," and of " The Companies Clauses 1845. 
Consolidation (Scotland) Act, 1845," respectively, as the case 
may be, as relate to the borrowing of money by companies on 
mortgage or bond, and to the conversion of borrowed money 
into capital, shall be incorporated with this act {u). 

■ IV. Nothing herein contained shall be construed to exempt Companies not 
any canal or navigation company who have adopted or shall pro™^iong°^ 
adopt the powers of the said recited act from the operation of any future 
any general act regulating the manner of charging tolls and 6®^®^*1 *c*' 
other charges upon canals or navigations in respect of passen- 
gers, goods, animals, articles and things of a like description 
that may be passed in the course of this or any future session 
of parliament. 

V. This act may be amended or repealed by any act to be Act may be 
passed in this session of parliament. *°*®° ' 



(u) See this act, Hodges on Hallways, Appendix, 24. 
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17 & 18 Vict. c. 31 (x). 

An Act for the better Regulation of the Traffic on RaiU 
ways and Canals. [10th July, 1854.] 

Whereas it is expedient to make better provision for regu- 
lating the traffic on railways and canals : be it enacted, &c. as 
follows : 

L In the construction of this act '^ the board of trade" shall 
mean the lords of the committee of her Mi^esty's privy 
council for trade and foreign plantations : 

The word " traffic" shall include not only passengers, and 
their luggage, and goods, animals, and other things con- 
veyed by any railway company or canal company, or 
railway and canal company, but also carriages, waggons, 
trucks, boats and vehicles of every description adapted for 
running or passing on the railway or canal of any such 
company : 

The word " railway" shall include every station of or belong- 
ing to such railway used for the purposes of public traffic : 
and. 

The word '^ canal" shall include any navigation whereon tolls 
are levied by authority of parliament, and also the wharves 
and landing places of and belonging to such canal or 
navigation, and used for the purposes of public traffic : 

The expression " railway company," " canal company," or 
" railway and canal company," shall include any person 
being the owner or lessee of or any contractor working 
any railway or canal or navigation constructed or carried 
on under the powers of any act of parliament : 

A station, terminus, or wharf shall be deemed to be near 
another station, terminus, or wharf when the distance 
between such stations, termini, or wharves shall not ex- 
ceed one mile, such stations not being situate within five 
miles from St. Paul's Church, in London. 



(x) This act is not in any way repealed by the Railways Regulation Act, 
1873, bnt only suspended in part for the period of five years so far as 
regards the court which is to administer its provisions, the Act of ] 873 sub- 
stituting the Commissioners of Railways for the Court of Common Pleas, 
&c. See ss. 6, 37 of that act, pp. 64, 92. 
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[Bj sect. 2, the companies are required to afford reasonable 
facilities for main and through traffic, without unreasonable 
preference and without tmreasonable delay. Bj sect. 3, parties 
complaining that reasonable facilities, &c., are withheld, may 
apply to the Courts of Common Fleas in England and Ireland, 
and to the Court of Session in Scotland for redress by injunc- 
tion. By sect. 6 of the Act of 1873, the jurisdiction of those 
courts is transferred to the railway commissioners. See p. 
64.] 

lY. It shall be lawful for the said Court of Common Pleas Jadges may 
at Westminster, or any three of the judges thereof, of whom ™*l^e such re- 
the Chief Justice shall be one, and it shall be lawful for the may be neces- 

said courts in Dublin, or any nine of the judges thereof, of ^^y.^^^ V^ 

■' ./ o ' ceediDgs nnder 

whom the Lord Chancellor, the Master of the Rolls, the Lords this act. 
Chief Justice of the Queen's Bench and Common Fleas, and 
the Lord Chief Baron of the Exchequer, shall be five, from 
time to time to make all such general rules and orders as to the 
forms of proceedings and process, and all other matters and 
things touching the practice and otherwise in carrying this 
act into execution before such courts and judges, as they may 
think fit, in England or Ireland, and in Scotland it shall be 
lawful for the Court of Session to make such acts of sederunt 
for the like purpose as they shall think fit (i/), 

V. Upon the application of any party aggrieved by the order Court or judge 
made upon any such motion or summons as aforesaid, it shall ™jy order a 
be lawful for the court or judge by whom such order was made, 

to direct, if they think fit so to do, such motion or application 
on summons to be reheard before such court or judge, and upon 
such rehearing to rescind or vary such order {z). 

VI. No proceeding shall be taken for any violation or con- Mode of pro- 

travention of the above enactments, except in the manner ceeding under 

this act, 

(y) For the general orders issued by the Court of Common Pleas, on 
January 31st, 1855, see Chitty's Statutes, toI. 4, p. 69; 15 C. B. 472; 
Hodges on Railways, p. 494; and Eyans on the Railway and Canal Traffic 
Act. The operation of these orders being suspended during the continuance 
of the Railways Regulation Act, 1873, it has not been thought worth while 
to print them. For the powers of the Railway Commissioners to issue 
orders, see sect. 29 of the Act of 1878; and for general orders already issued, 
see Chapter V., p. 107, ante, 

(z) See an application for re-rehearine, Baxendale v. G. W. Rail. Co., 5 
C. B., N. S. 856. By sect. 26 of the Act of 1873, the Railway Commissioners 
may " rary, review or rescind" any decision previously given by them. 
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herein provided; but nothing herein contained shall take away 
or diminish anj rights, remedies, or privileges of anj person or 
company against any railway or canal or railway and canal 
company under the existing law (a). 

{a) By 7 & 8 Vict c. 85, s. 17, when any provision of any railway act, 
special or general, is infringed, the Board of Trade, if of opinion that their 
interference would be for the public advantage, is to certify the same to 
the attorney-general, who is thereapon bound to proceed for penalties or 
for an injunction, as the case may require. In such a case, if the act com« 
plained of be proved to be contrary to law, a judge is bound to grant the 
remedy sued for, his discretion being taken away. {Attorney- General v. 
Oreat Northern Bail, Co,, I Drew. & Sm. 154; 29 L. J., Ch. 794.) But 
the attomev-general may interfere without a certificate from the Board of 
Trade, in which case the discretion of the judge remains (i^.). In this section 
the legislature has expressed what would have been impli^, and the juris- 
diction of the Court of Chancery, so far as it arises with reference to the 
obligations of railway companies to abide by the acts under which they are 
constituted, is not affected by the statute. {Baxendale t. West Midland 
Rail. Co,, 3 Giff. 650; 6 L. T., N. S. 678; affirmed on appeal without 
prejudice to the question of jurisdiction, 8 Jur., N. S. 1163; 7 L. T., N. S. 
297.) 

In Sutton Y, 9outh-Ea$tem Rail. Co,, 1 L. R., Ex. 35, where the de^ 
fendants had continued to charge the plaintiff, a carrier, at a higher rate 
than the public, notwithstanding a decision in a case between Sie same 
parties (see 35 L. J., Ex. 18 ; 3 H. & C. 800), that the charge was not 
sustainable, the plaintiff applied for an injunction under the Common Law 
Procedure Act, 1852 (17 & 18 Vict. c. 125, ss. 79, 82), to restrain the com- 
pany from overcharging him, bat the court refused to grant it on the 
grounds (1), that there would be no appeal from their decision ; (2), that 
^e plaintiff might bring another action for the overcharges and recover 
them with interest ; and (3), because the plaintiff had a remedy in the 
Court of Common Fleas. 

An action lies against a railway company for refusing to carry, where 
the defendants having demanded an unequal charge, and the plaintiff 
having refused to pay it, goods offered for carriage have not been accepted. 
iPickford V. Ghrand Junction Rail, Co., 3 Bail. Ca. 153; 10 M. & W. 399; 
Crouch V. Great Northern Rail, Co,j 11 Ex. 556.) And if an unequal 
charge has been in fact paid, an action for money had and received lies to 
recover the excess. (^Baxendale v. Eastern Counties Rail. Co., 4 C. B., N. S. 
63 ; Sutton v. South-Eastern Rail. Co., 35 L. J., Ex. 18 ; JPiddinffton v. 
South-Eastern Rail, Co., 5 C. B., N. S. 111. See also Parker v. G, Wi 
Rail. Co., 3 Rail. Ca. 563 ; 7 M. & G. 253 ; Crouch v. L, ^ N, W, Rail. 
Co., 7 Rail. Ca. 1717; Parker v. G, W, Rail. Co., 11 C. B. 545; Edwards 
and others. Assignees of Parker v. G. W. Rail. ^.,11 C. B. 588; Garton 
V. B. E. Rail. Co., 28 L. J., Ex. 169, on appeal 30 L. J., Ex. 241; Garton 
V. B. E. Rail. Co., 1 B. & S. 112; 30 L. J., Q. B. 273; Baxendale v. G. W, 
Rail. Co., 32 L. J., C. P. 225; 33 L. J., C. P. 197; and see especially G, W. 
Rail. Co. V. Sutton, L. R., 4 H. L. 226 ; 38 L. J., Ex., 177 ; in which latter case 
the history of the equality clause of the Railways Clauses Act, 1846, is 
traced, and the decisions bearing upon it reviewed in the opinion of Black- 
bum, J., for the guidance of the House of Lords. Nor is it necessary to 
tender any reasonable sum, the burden of saying what the proper charges 
are being upon the company. (^Barker v. Bristol and Exeter Rail, Co., 
6 Rail. Ca. 776.) 

But no action lies for excluding an omnibus from a station, which if a 
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• "VIJL Every such company as aforesaid shall be liable for the Liability for 

loss of or for any injury done to any horses, cattle, or other °®g^ect in car- 

, nage: notice 

animals, or to any articles, goods, or things, in the receiving, to the contrary 

forwarding, or delivering thereof, occasioned by the neglect or ^^^^* 
default of such company or its servants, notwithstanding any 
notice, condition, or declaration made and given by such com- 
pany contrary thereto, or in anywise limiting such liability; 
every such notice, condition, or declaration being hereby de- 
clared to be null and void : provided always, that nothing herein Special con- 
contained shall be construed to prevent the said companies from t^'^^^ ^*^^^» ^ 

* , * neld reason- 

making such conditions with respect to the receiving, forward- able. 

ing and delivering of any of the said animals, articles, goods, or 
things, as shall be adjudged by the court or judge before whom 
any question relating thereto shall be tried to be just and rea- 
sonable: provided always, that no greater damages shall be Limited lia- 
recovered for the loss of or for any injury done to any of ^^^l^*^ ^^t^^ 
such animals, beyond the sums hereinafter mentioned ; (that is dared, 
to say,) for any horse fifty pounds; for any neat cattle, per 
head, fifteen pounds ; for any sheep or pigs, per head, two 
pounds ; unless the person sending or delivering the same to 
such company shall, at the time of such delivery, have declared 
them to be respectively of higher value than as above men- 
tioned ; in which case it shall be lawful for such company to 
demand and receive by way of compensation for the increased 
risk and care thereby occasioned, a reasonable percentage upon 
the excess of the value so declared above the respective sums 
so limited as aforesaid, and which shall be paid in addition to 
the ordinary rate of charge ; and such percentage or increased 
rate of charge shall be notified in the manner prescribed in the 
statute eleventh George Fourth and first William Fourth, 
chapter sixty-eight, and shall be binding upon such company 
in the manner therein mentioned : provided also, that the proof Bnrden of 
of the value of such animals, articles, goods and things, and the Paving yalue. 
amount of the injury done thereto, shall in all cases lie upon the 
person claiming compensation for such loss or injury: provided Special con- 
also, that no special contract between such company and any tracts to be 

canse of complaint at all, is a cause of complaint nnder the act, and must 
therefore be made in the manner specifically provided. {Barker v. Midland 
Rail. Co,, 18 C. B. 57; 27 L. T. 107.) 
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tien Act. 



other parties respecting the receiving, forwarding, or delivering 
of any animals, articles, goods, or things as aforesaid shall be 
binding upon or affect any such party unless the same be signed 
by him or by the person delivering such animals, articles, 
SaTing of Car- goods, or things respectively for carriage : provided also, that 

nothing herein contained shall alter or affect the rights, privi- 
leges, or liabilities of any such company under the said act of 
the eleventh Greorge Fourth and first William Fourth, chapter 
sixty-eight, with respect to articles of the descriptions men- 
tioned in the said act (6). 

YUI. This act may be cited for all purposes as ^* The Railway 
and Canal Traffic Act, 1854." 



Short title. 



Short title. 

** Railway 
companies." 



Power for 
railway com- 
panies to refer 



22 & 23 Vict. c. 69. 

An Act to enable Railway Companies to settle their Differ- 
ences with other Companies hy Arbitration (c), 

[13th August, 1859.] 

For the better providing for the settlement by arbitration of 
matters in which railway companies in the United Kingdom are 
mutually interested, be it enacted, &c.: 

I. This act may for all purposes be cited as '^Eailway Com- 
panies Arbitration Act, 1859;" and the expression <* railway 
companies" in this act extends to and includes all persons being 
the owners or lessees of, and all contractors working any railway 
upon which steam power is used. 

II. Any two or more railway companies, whether already or 
hereafter incorporated (in this act called *'the companies"). 



(&) The Kailwaj Commissioners haye nothing to do with the adminis- 
tration of this section, bnt it has been set ont here, in order that the Act of 
1854 may be viewed as a whole. For cases and comments npon the section, 
see Hodges on Railways, p. 549, Evans's Railway and Canal Traffic Act, 
and other railway text books. 

(c) Bj sect. 8 of the Act of 1873, differences between railway companies 
may, at the instance of any company party to the difference, and with the 
consent of the Railway Conunissioners, be referred to the Railway Com- 
missioners for their decision. (See ante, p. 61.) By sect 51 and Schedule 
of the Railways Construction Facilities Act, 1864 (27 & 28 Vict. c. 121), 
the act is made applicable to branch, &c. railways constructed by virtue 
of a certificate from the Board of Trade. 
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from time to time, by writiog under their respective common matters to ar- 
seals, may agree to refer and may refer to arbitration, in accord- titration* 
once with this act, any then existing or future differences, ques- 
tions, or other matters whatsoever in which they then are or 
thereafter shall be mutually interested, and which they might 
lawfully settle or dispose of by agreement between themselves, 
and may delegate to the person or persons to whom the reference 
is made any power to determine all or any of the terms of any 
contract to be made between the companies which the directors 
of the companies respectively might lawfully delegate to any 
committees of themselves respectively. 

IIL The companies jointly, but not otherwise, from time to Power to alter 
time, by writing under their respective common seals, may add ^L^^g^^g fo, 
to, alter or revoke! any agreement for reference in accordance reference, 
with this act theretofore entered into between the companies, 
or any of the terms, conditions or stipulations thereof. 

rV. Every reference or agreement in accordance with this Agreements to 
act, except so far as it is from time to time revoked or modified l^c^ed mto 
in accordance with this act, shall bind the companies, and may 
and shall be carried into full effect. 

V. Where the companies agree, the reference shall be made Reference to a 
• 1 i_-^ X single arbi- 

to a single arbitrator. trator. 

YI. Except where the companies agree that the reference Beferenceto 

shall be made to a single arbitrator, the reference shall be made ^^o o^ ^^^ 
« -, ^ .^ arbitrators. 

as follows : to wit. 

Where there are two companies the reference shall be made 

to two arbitrators : 
Where there are three or more companies the reference shall 

be made to so many arbitrators as there are companies. 
VII. Where there are to be two or more arbitrators, every Appointment 

company shall by writing under their common seal appoint one ?^ arbitrators 
'^ '' * ^ , , by compames. 

of the arbitrators, and shall give notice in writing thereof to the 

other company or companies. 

Vni. Where there are to be two or more arbitrators, if any Appointment 

of the companies fail to appoint an arbitrator within fourteen ^ ^^^S**?" 

days after being thereunto requested in writing by the other trade. 

company, or by the other companies or any of them, then, on 

the application of the companies or any of them, the board of 

trade, instead of the company so failing to appoint an arbitrator, 

may appoint an arbitrator ; and the arbitrator so appointed 
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shall for ihe purposes of this act be deemed to be appointed by 
the company so failing. 

IX. When the reference is made to two or more arbitrators, 
if before the matters referred to them are determined anj arbi- 
trator dieSy or becomes incapable or nnfit, or for seven consecn- 
tive days fails to act as arbitrator, the company by which he 
was appointed shall by writing under their common seal appoint 
an arbitrator in his place. 

X. Where the company by which an arbitrator ought to be 
appointed in the place of the arbitrator so deceased, incapable, 
unfit or failing to act, fail to make the appointment within four- 
teen days after being thereunto requested in writing by the 
other company, or by the other companies or any of them, then, 
on the application of the companies or any of them, the board 
of trade may appoint an arbitrator ; and the arbitrator so ap* 
pointed by the board of trade shall for the purposes of this act 
be deemed to be appointed by the company so failing. 

XI. When any appointment of an arbitrator is made, the 
company making the appointment shall have no power to re* 
voke the appointment, without the previous consent in writing 
of the other company, or every other company in writing under 
their common seal. 

Xn. Where two or more arbitrators are appointed, they shall, 
before entering on the business of the reference, appoint by 
writing under their hands an impartial and qualified person to 
be their umpire. 

Xin. If the arbitrators do not appoint an umpire within 
seven days after the reference is made to the arbitrators, then, 
on the application of the companies, or any of them, the board 
of trade may appoint an umpire; and the umpire so appointed 
shall for the purposes of this act be deemed to be appointed by 
the arbitrators, 

XIV. Where two or more arbitrators are appointed, if before 
the matters referred to them are determined their umpire dies, 
or becomes incapable or unfit, or for seven consecutive days fails 
to act as umpire, the arbitrators shall by writing under then* 
hands appoint an impartial and qualified person to be their um- 
pire in his place. 

XV. If the arbitrators fail to appoint an umpire within seven 
days after notice in writing to them of the decease, incapacity^ 
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unfitness or failure to act of their umpire, then, on the applica- to snpplj 
tion of the companies, or any of them, the board of trade may ^^^^^^^7' 
appoint an umpire; and the umpire so appointed shall for the 
purposes of this act be deemed to be appointed by the arbitrators 
80 failing. 

XVI. Every arbitrator appointed in the place of a preceding Powers of 
arbitrator, and every umpire appointed in the place of a preced- ^"^^^^^ 
ing umpire, shall respectively have the like powers and autho* 

rities as his respective predecessor. 

XVII. Where there are two or more arbitrators, if they do Reference to 
not, within such a time as the companies agree on, or, failing ^°*P^^*®' 
such agreement, within thirty days next after the reference is 

made to the arbitrators, agree on their award thereon, then the 
matters referred to them, or such of those matters as are not 
then determined, shall stand referred to their umpire. 

XVIII. The arbitrator and the arbitrators, and the umpire Production of 
respectively may call for the production of any documents of documents, 
evidence in the possession or power of the companies respec- 
tively, or which they respectively can produce, and which the 
arbitrator, or the arbitrators, or the umpire shall think necessary 

for determining the matters referred, and may examine the 
witnesses of the companies respectively on oath, and may ad- 
minister the requisite oath; and in Scotland may grant diligence 
for the recovery of the documents or evidence, and for citing 
witnesses, and on application to the lord ordinary he may issue 
letters of supplement or other necessary writs in support of the 
diligence (cf). 

XIX. Except where and as the companies otherwise agree. Procedure in 
the arbitrator, and the arbitrators and the umpire respectively *^® arbitration. 
may proceed in the business of the reference in such manner as 

he and they respectively shall think fit. 

XX. The arbitrator, and the arbitrators and the umpire Arbitration 
respectively may proceed in the absence of all or anv of the P*^, proceed 

m fl.r)86iiC6 or 

companies in every case in which, after giving notice in that companies, 
behalf to the companies respectively, the arbitrator, or the 
arbitrators or the umpire shall think fit so to proceed. 



id) By sect. 32 of the Railways Regulation Act, 1868 (31 & 32 Vict. 
c. 119), sects. 18 — 29 of this act, both inclusive, apply to an arbitrator ap- 
pointed by the board of trade, notwithstanding that one of the parties 
between whom he is appointed to arbitrate may not be a railway company. 
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ITITT. The arbitrator, and the arbitrators, and the umpire 
respectiYelj may, if he and thej respectively think fit, make 
several awards, each on part of the matters referred, instead 
of one award on all the matters referred; and every such award 
on part of the matters shall for snch time as shall be stated in 
the award, the same being such as shall have been specified in 
the ag^reement for arbitration, or in the event of no time having 
been so specified, for anj time which the arbitrator may be 
legally entitled to fix, be binding as to all the matters to which 
it extends, and as if the matters awarded on were all the matters 
referred, and that notwithstanding the other matters or any of 
them be not then or thereafter awarded on. 

XXII. The award of the arbitrator, or of the arbitrators, or 
of the umpire, if made in writing under his or their respective 
hand or hands, and ready to be delivered to the companies within 
such a time as the companies agree on, or, failing such agree- 
ment, within thirty days next after the matters in difierence are 
referred to (as the case may be) the arbitrator, or the arbitra- 
tors, or the umpire, shall be binding and conclusive on all the 
companies. 

XXIII. Provided always, that (except where and as the 
companies otherwise agree) the umpire, from time to time by 
writing under his hand, may extend the period within which 
his award is to be made ; and if it be made and ready to be 
delivered within the extended time, it shall be as valid and 
efiectual as if made within the prescribed period. 

XXIY. No award made on any arbitration in accordance 
with this act shall be set aside for any irregularity or infor- 
mality. 

XXY. Except only so far as the companies bound by any 
award in accordance with this act from time to time otherwise 
agree, all things by every award in accordance with this act 
lawfully required to be done, omitted, or suffered shall be done, 
omitted, or suffered accordingly. 

XXYI. Full effect shall be given by all the superior courts 
of law and equity in the United Kingdom, according to their 
respective jurisdiction, and by the companies respectively, and 
otherwise, to all agreements, references, arbitrations, and awards 
in accordance with this act ; and the performance or observance 
thereof may, where the courts think fit, be compelled by distress 
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infinite on the property of the companies respectively, or by any 
other process against the companies respectively or their re- 
spective property that the courts or any judge thereof shall 
direct, and where requisite frame for the purpose. 

XXYQ. Except where and as the companies otherwise Costs, 
agree, the costs of and attending the arbitration and the award 
shall be in the discretion of the arbitrator, and the arbitrators, 
and the umpire respectively. 

XXYIII. Except where and as the companies otherwise Payment of 
agree, and if and so far as the award does not otherwise deter- <^^^* 
mine, the costs of and attending the arbitration and the award 
shall be borne and paid by the companies in equal shares, and 
in other respects the companies shall bear their own respective 
costs. 

XXIX. The submission to any arbitration in accordance Sabmission 
with this act may at any time be made a rule of any of her ™e ^coart * 
Majesty's superior courts of record at Westminster, or, as the 
case may be, at Dublin, on the application of any party inte- 
rested ; and the court may remit the matter to the arbitrator, or 
to the arbitrators or to the umpire, with any directions the court 
think fit. 
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ACTION, 

lies to reooYor overcharges, 85. 

does not lie for exclading cab from statioD, 2i. 

ADMINISTRATION, x 

of Act of 1854 by courts of law, 16—49. 
epitome of cases, 9 — 15. 

AFFIDAVITS, 

general orders as to, 116, 118. 
not to contain hearsay, 118. 

except on interlocutory application, 118. 
cost of unnecessary matter, 118. 

AGREEMENT, 

of canal with railway companies, 79. 

See Canal Companies. 
of railway companies between themselves, 64. 

See WoBEiNQ Agbeemknts. 

AGREEMENT, SPECIAL, 

publication of rates charged nnder, 75. 
And see Special Contbagt. 

AMALGAMATION COMMITTEE, 

act of 1873 fomided on report of, 5, 102. 
summary of report, 93—103. 
general conclusions of, 103 — 106. 

ANSWER TO APPLICATION, 
delivery of, to applicant, 112. 
four copies of, for commissioners^ 112. 
may admit facts, 112. 

APPEAL, 

upon question of law to superior court, 86. 

meaning of superior court, 51, 87. 
compulsory in proceedings for undue preference, 87. 

for withholding facilities, 87. 
otherwise in discretion of commissioners, 86. 
general order as to, 117. 
notice of, 117, 

appellant to state what question is, 117. 
L. M 
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APPEAL — eontinttsd, 

to all the commissioners from one or two, 88. 
general order as to, 117. 

APPLICATION OR COMPLAINT, 
form of, generally^ 107. 

prescribed form of^ 120. 
Kom left at eommissioners* office, 110. 
three copies to be left with, 110. 
receipt for, by registrar , 110. 
form of receipt, 121. 

ARBITRATION, 

between companies themselves, statutory, 61, 62. 

decision of commissioners in lieu of, 61. 

at request of one of the companies, 61. 
between companies and public, by commissioners, 62. 

consent of all parties required, 62. 
arbitration not obligatory upon commissioners, 61, 62. 
may be delegated to assistant-commissioners, 83. 

with consent of parties, 83. 
arbitration fee, 123. 

ASSESSORS, 

may be called in by commissioners, 84. 
order as to charges of, 123. 

ASSISTANT-COMMISSIONERS, 
appointment of, 52. 
duties of, 83. 

may undertake arbitration, 83. 
salary of, 84. 

ATTACHMENT, 

upon disobedience of injunction, 59. 

against directors, &c., 59. 

refused where injunction substantially obeyed, 60. 

ATTORNEY-GENERAL, 

prosecution by, 59. 

See BoABD of Tbadb. 

BAR TOLLS, 

explanation of, 95. 

through rate intended to prevent, 95. 

BOARD OF TRADE, 

what functions of, transferred to commissioners, 62. 

as to working agreements, 66. 

as to steam vessels, 68. 
may appoint prosecutor on certificate, 54. 

certificate must allege act to be infringed, 54. 
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BOARD OF TRAD^^eontinued, 

certificate of, accompanying complaint by corporation, 75. 
prosccntion by, under act of 1854. .129. 

certificate to attorney-general, 129. 

notice to company, 130. 

prosecution to be within one year, 130. 

saving for, by Traffic Act, 1854. . 152. 

CABS, 

exclusion of from station^ cases on, 21 — 24. 

result of, 24. 
injunction to admit, 22. 

not in farour of proprietor, but of public, 24. 
no action lies for excluding, 24. 

CANAL, 

meaning of, 51. 

agreement affecting, publication of, 79. 

dredging of, 81. 

order at to, 109. 

CANAL COMPANY, 

must provide facilities for traffic, &e., 55. 
may make through rates over canal or railway, 70. 
And see Railway and Canal Companies. 
agreement of, with railway company, 79. 
sanction of, by commissioners, 79. 
order as to application for, 109. 
withholding of, in public interest, 79. 
notice of intended, publication of, 79. 

by sending copies to clerks of the peace, 79. 
by advertisements in Gazettes, 80. 
maintenance of canals by railway companies, 81. 

order as to application respecting!, 109. 
object of act of 1873, to develop canal traffic, 80. 
may vary tolls, 136. 
must vary to all alike, 137. 
may become common carriers, 141. 
navigating powers of, over foreign canal, 144. 
may accept lease of another canal, 145. 
unless also railway company, 146. 

CARRIERS, 

injunctions at suit of, cases on, 34 — 43. 
preference of company's agent, 34, 48. 
by taking in goods late, 42. 
by collecting gratis, 37^ — 41. 
by regarding general orders in favour of, 45, 47. 
** packed parcel " cases, 34, n. 

M 2 
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CASE, 

statement of, bj commissionen, 86. 
special, raising of question of law by, 113, 114. 
And see Appeal. 

CERTIFICATE OF BOARD OF TRADE, 

action of attorney-general upon, under Act of 1844. .129. 

under Act of 1854. . 69. 
action of any appointee of board npon, nnder Act of 1873. .54. 
authorizing prosecution by corporation, 75. 

CLERK OF THE PEACE, 

copy of intended canal agreement to be sent to, 79. 

CLERKS AND OFFICERS, 
appointment of, 84. 

COAL TRAFFIC, 

injunctions respecting, cases on, 24 — 34. 

as to competition of railroad with sea-borne coal, 24. 
railway company not common carriers of coal, 26. 
constitution of districts for, not undue, 28. 
lower rates for full train loads, not undue, 28, 30, 34. 

for regular guaranteed traffic, 29. 
company may carry for coal-owners only, 32. 
preference in storage within station, 33. 
result of cases upon coal traffic, 34. 

tendency of, to faTonr monopoly, 34. 

COLLECTION OF GOODS, 

colourably including charge for, in tolls, undue, 37 — 39. 

whether profitable or not, 42. 
commissioners may decide as to charge for, 77. 
And see Terminals. 

COMMISSIONERS, 

appointment and duties of, 52. 

And see Railway Commissionebs. 

COMPETITION, 

railway company must admit on own line, 1, 134, 135. 

m 

COMPETITION BETWEEN TRADERS, 

whether court may entertain question of, 24, 32, 45, n., 48, 74. 

COMPETITION WITH RAILWAYS, 
by sea, 93. 
application of act to steam resscls, 71, 74. 

And see Steam Vessels. 
by canal 94. 

proyisions of Act of 1873 promoting, 79, 80. 
of other statutes, 80. 

And see Canal Company. 
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COMPETITION WITH RAULWAYS'-continued. 
between railway companies, 96. 
as to fares, none, 96. 
as to facilities, little, 96. 
provisions of Act of 1873 . . 62. 

And see WoBKiNa Agreements. 
exclnsion of, no ground for setting aside agreement, 132. 

CONSENT OF PARTIES, 

to dUpetue with form-al proceedings, 111. 
sealing of consent orders by commissioners, 111. 

CONTEMPT OF COURT, 

commissioners may commit for, 85. 
form of commitment, 122. 

CORPORATION, 

complaint against company by, 73. 

And see Public Cobporation. 
whether preference of one of two towns within act, 18, 20, 49 n., 74. 
COSTS, 

in discretion of commissioners, 87. 

taxation of, 91. 
practice of Common Pleas as to, 87. 
order of commissioners as to, 117, 

taxation of, 117. 

costs of unnecessary affidavit, 118. 

DELIVERY CHARGES, 

fixing of, by commissioners, 77. 
And see TsBMiKALa 

DIFFERENCE, 

between companies, statutory arbitration on, 61, 62, 154. 
decision of commissioners in lien of, 61. 
at instance of one party, 61. 
with consent of commissioners, 61. 
order as to application, 108. 
between railway companies and post office, 82. 
statutory arbitration on, 82, 83. 
option of company to refer to commissioners, 82. 
differences generally, reference of, 62. 
consent of all parties required, 62. 
order as to application, 108. 

DIRECTORS OF COMPANY, 

attachment against, 59. 

refused where bona fide compliance with injunction, 60. 
DISCRETION, 

of commissioners, generally, 4, n., 45, 74. 

how limited as to appeal, 87. 
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DOCK, 

diTenion of traffic from old to new, 16. 
bow not matter for injimctioD, 17. 

DOCUMENTS, 

commissionerB maj require prodaction of, 84. 

orders as to, ] 14. 

either party may inspect^ 114. 

notice to produce, 114. 

notice to admit, 115. 

cost of unnecessary copies q/*, 118. 
signature of commissionerB to, need not be prored, 89. 
stamping of, 90. 

ENGINEERS, 

maj be called in as assessors, 84. 

EQUALITY CLAUSE, 
bistory of, 2, 134. 
application of, to canals, 2, 80. 
injunction for infringement of, 2, 21, n. 
recovery of overcharges contrary to, 34 n. 

EVIDENCE, 

taking of, bj commissioners, 84. 
to he taken viva voce, 116. 

except where agreement or order otherwise, 116. 

reading of depositions, 116. 
expenses of witnesses, 85. 
signatore of commissioners need not be proved, 89. 

EXECUTION, 

enforcement of order by, 60. 

EXPLANATION, 

by company of matter complained of, 60. 
general order as to, 110. 
suspension of formal proceedings, 110. 

FACILITIES, 

as to company's own traffic, 55. 
as to through traffic, 66. 
at through rates, 70, 71. 

And see Through Rates. 
what are " facilities," 72. 

FARES, 

publication of, 76. 
no competition in, 96. 
revision of, by parliament, 127. 
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FEES, 

may be fixed by general order, 89, 

general order fixing f 120. 

table ofy 123. 

to be collected by stamps, 89. 

when not so collected, to be paid into Exchequer, 89, 

application of Fees Act, 1866. ,89— 91, 

direction of -treasury as to, 90. 

stamping of documents, 90. 

inland revenue, account of, 90. 

FORMAL OBJECTIONS, 
wjit to prevail, 119. 
jparoers of amendment, 119. 

FORMS, 

of application, 120. 

of receipt of, by registrar, 121. 
of writ of summons, 121, 
of answer, 121. 
of reply, 122. 
of warrant of commitment for contempt, 122. 

GAZETTES, NOTICES IN, 

of agreement affecting canal, 79. 

. GENERAL ORDERS, 

commissioners may make, 87. 
And see Obdbbs, General. 

GUARANTEE, 

of regular traffic, making preference valid, 29. 

HARBOUR BOARD, 

complaint by, against company, 76. 
And see Public Cobpobation. 

HEARING, 

when it m4iy be ex parte, 115, 

evidence at, 116. 

commissioners may require further, 116. 

to proceed from day to day, 116. 

INJUNCTION, 
issuing of, 69. 

INQUIRY, 

direction of, by commisaoners, 84. 
under Act of 1854.. 59. 
order as to. 111. 
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INTERLOCUTORY APPLICATIONS, 
how heardf 118. 

by eommUsionert separately, 119. 
appeal to all, 88. 
order as to, 117. 

INTERMEDIATE TRAFFIC, 

preference of terminal io, 18, 24, n., 40. 

INTERPRETATION CLAUSE, 
of Act of 1854.. 150. 
of Act of 1873.. 50— 52. 
of general orders and forms, 107. 

IRELAND, 

trafSc acts apply to, 50. 

jniisdiction of Conrt of Common Pleas, 58. 

suspension of, 55. 
appeal to any saperior court in Dublin, 86. 
on question of law onlj, 86. 
And see Appeal. 
state purchase of railways of, 103. 

ISSUES OF FACT, 

preparation and settlement of, 113. 

LOADING CHARGES, 

to be fixed bj commissioners, 77. 
And see Tebmikal& 

LOCAL BOARD, 

complaint bj, against railway, 75. 
And see Public Cobfoeatiok. 

MAILS, CONVEYANCE OF, 
by all trains, 81. 
without post office guard, 81. 
without booking or other delay, 81. 
remuneration of company, 82. 

to be decided by arbitration, 82. 

in what manner, 82. 
or by commissioners, 82. 
on steam-vessels worked by company, 83. 

MAPS, PLANS, AND TIME-TABLES, 
lea/oing of, with application, 110. 

MAXIMUM RATE, 

allotment of less than, in apportionment, 74, 75. 
full power of commissioners to allot less than, 75. 
proyisoes limiting, 70, 71. 

And see Through Rates. 
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NAVIGATION, 

whether a dock is, 52. 

NEAR, 

definition of, in Act of 1854. .52, 150. 

omission of definition in Act of 1873. .52. 

NOTICE, 

of through rate by company requiring it, 70. 

of objection by forwarding company, 70. 

to be in writing or print, 91. 

may be sent by post, 92. 

of working agreement, 65. 

to shareholders, 65. 

to public, 66. 

of agreement respecting canal, 79. 

general order, as to notice of appeal, 117. 

OATH, 

administration of, by commissioners, 85. 
by assistant-commissioners, 83. 

OFFICERS AND CLERKS, 
appointment of, 84. 

OMNIBUS, 

injunction to admit, within station yard, 21. 
And see Cabs. 

ORDER FOR PAYMENT OF MONEY, 
may accompany injunction, 59. 
order discretionary, 59. 
to be made on company, 59. 
not to exceed 2001, a day, 59. 
enforcement of, 60. 

ORDERS, GENERAL, 

as sanctioning agreement with canal, 79. 

order regulating, 109. 
as to procedure, 87. 

preliminary proceedings, 107 — 110. 
suspension of formal proceedings, 110, 111. 
consent cases. 111. 

And see Application ob Complaint. 
writ of summons. 111. 
pleading f 112, 113. 
special case, 114, 
hearing, 115. 

interlocutory proceedings, 118. 
evidence, 116, 116. 
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ORDERS, GlESERAIr-^onHnved, 
as to procedare — eontintted. 
judtfmentf 116. 
appeal on qnettian of lafo, 117. 

appellant to state question, 117. 
rescinding, 117. 
taxation of eosts, 117. 
forms, 120. 
table of fees, 123. 

And see WRIT OF SuMUOKS, Appeal, Fobms. 
as to hearing bj one or two commissioneTfl^ 88. 
in what cases, 119. 
rehearing by all, 117. 
mbmission of genend orders to lord chancellor, 88. 
to parliament, 88. 

ORDERS, PARTICULAR, 

as to distingnishment of rates, 76. 

on application of party interested, 76. 

penalty for disobeying order, 76. 
as to agreements between railways and canals, 80. 

And see Tesminals, Canal Cohfakt. 

OVERCHARGE, 

action to recorer, 35. 

PACKED PARCELS, 
cases as to, 34 n. 

PARLIAMENT, 

submission of general orders to, 88. 
either honse may annnl, 88. 
submission of annual report to, 89. 
control of steamship agreements by, 63, 69, 

PASSENGER TRAFFIC, 
cases respecting, 17 — 21. 
through traffic, 18, 20. 
preference of terminal to intermediate, 18, 21, n. 

in season tickets, 20. 
station accommodation, 20. 

PENALTY, 

of 2001. a day for disobedience of injunction, 59. 

enforceable by attachment, 60. 
for not publishing rates for goods, 75, 76. 
for disobeying order as to distinguishing terminals, 76. 
recoverable under Railways Clauses Act, 77. 
POST, 

notices may be sent by, 91, 92, 
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POST-OFFICE, 

' providing of facilities for, 81. 
And see MatTjS. 

PREFERENCE, 

effect of decisions on, 48, 49, n. 
And see Undue Psefebence. 

PUBLIC CORPORATION, 

complaint bj without proof of being aggrieved, 75. 
of what matters, 69. 
certificate of Board of Trade with, 75. 
defraying of expenses ont of rates, 75. 
sealing of applications by, 107, 108. 

PUBLICATION OF RATES, 

for passengers, 76. 
for goods, 75. 

distinction of terminals, 76. 

penalty for not publishing, 77. 

RAILWAY AND CANAL COMPANIES, 
facilities by, in forwarding own traflSc, 65. 

in forwarding through traffic, 56. 
undue preference by, 55. 

in forwarding through traffic, 56. 

And see Facilities, Undue Pbefebencb, Theough 
Traffic. 
forwarding of through traffic at through rates, 70. 
And see Theough Rates. 

RAILWAY COMMISSIONERS, 

appointment and qualifications of, 52. 
may not hold railway or canal stock, 53. 
must give whole time to duties, 54. 
jurisdiction of, 5—7, 55. 

over complaints under Traffic Acts, 54, 55. 
as to steam vessels, 54, 57. 

over through rates, 70. 

over working agreements, 62, 63. 
as to steam vessels, 63, 68. 
arbitration between companies, 61, 62. 

between companies and public, 62. 

between companies and post-office, 82. 
fixing of terminals, 77. 
sanction of canal agreements, 79. 
wide discretionary powers of, 4, n., 45, 74. 
rehearing by, 86. 
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RAILWAY CO^nnSSlO^fERS—eoiUinued. 
appeal from, on qnestion of law, 86. 

otherwise no appeal from, 86. 
maj make general orders, 87. 

And see Ordebs, Genebal^ Appeal, &c. 

BATES, 

publication of, 75. 
number and variety of, 99. 

And tee YTTBiAGhinxm of Rates, Ukdub Febfebsnce, 
TuBOUGH Rates. 

REGISTRAR TO COMMISSIONERS, 
to give receipt for documents, 110. 

form of receipt, 121. 
to make liet of applirationt, IICL 
to make appointment for hearing. 111. 
to sail copy of application, 112. 
affidavit of service to be left with, 112. 
four copies of answer to be left wUh, 112. 

of reply, 113. 
ojiee of, at what hours open, 118. 

REHEARING, 

commissioners maj review tbeir own decisions, 86. 

order as to application to review, 117. 
appeal from one or two to aU the commissioners, 88. 

REPORT BY COMMISSIONERS, 
to be made yearly, 89. 
submission of, to parliament, 89. 

RUNNING POWERS, 

agreement between railway companies for, 131. 

delegation of larger powers under colour of, 132, n. 

SALARIES, 

of railway commissioners, 84. 
And see Tbbasuby. 

SCOTLAND, 

traffic acts apply to, 60. 
jurisdiction of court of session, 58. 
decisions of, 17, 45, 46. 
suspension of, 55, 92. 
appeal to, upon question of law, 86. 
And see Appeal. 
notice in Edinburgh Gazette of canal agreement, 80. 
provision as to scale of witnesses' expenses, 85, 92. 
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SEASON TICKETS, 

inequality in, not nndae, 20. 

SECRETARY TO COMPANY, 
service of writ upon, 112. 

SECURITY, 

to be giyen by appellant on case being stated, 86. 
fixing of amount by coxnmissioners, 86. 

SHAREHOLDERS, 

notice to, of working agreements, 65. 

sanction of, by, in general meeting, 65. 
commissioners not to approve agreement without, 67. 

SHERIFF CLERK, 

copy of canal agreement, furnishing of, to, 79. 

SIGNATURE, 

of commissioners, proves itself, 89. 

SITTINGS, 

of commissioners, regulation of, 87. 

SPEaAL ACT. 

meaning of term, 51. 
authority of, for terminals, 78. 
access to, 78. 
leaving of, with application, 110. 

SPECIAL CONTRACT, 

for lower rates, validity of, 29, 30. 

must be open to all, 30. 

must be as to same line, 36. 

entry in book of rates charged under, 75. 

book to be open for inspection, 75, 76. 
penalty for not showing in book, 76. 
special rates, how justifiable, 77. 

STAMPS, 

collection of fees by, 89, 90. 

STATE PURCHASE, 

terms of Act of 1844 respecting, 125—127. 

act why not likely to be applied, 125, n., 127, n. 

exception as to Ireland, 127, n. 
deprecation of, by rojal commission, 103. 

dissent from, as to Ireland, 103. 

STATION, 

included in " railway," 61. 

providing of covered, 20. 

closing of, except to companjr*s agent, 42, 40. 
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STEAMSHIPS, 

application of act to, 71. 

as to conveyance of mails, 83. 
equal treatment in working, 57. 

fares to be distiDgnished upon ticket, 57, 58. 
control of agreement for working, 63. 
reriaion of agreement, 68. 
object of proTisions respecting, 74, 94. 

SUPERIOR COURT, 

in England, means Court at Westminster, 51. 
in Ireland, Conrt at Dnblin, 52. 
in Scotland, Court of Session, 52. 
appeal to, on question of law, 86. 

And see Appsal. 
making of rules and orders by, 86. 



TAXATION OF COSTS, 
as in superior court, 91. 

TERMINALS, 
meaning of, 78. 

variety of special acts respecting, 78. 

access to special act, 78. 
to be distinguished from tolls, 76. 

order as to form of applieati4m, 109. 

applicant mutt state how interested^ 109. 
fixing of, by commissioners, 77. 

order as to application for fixing, 109. 

TERMINAL TRAFFIC, 

preference to intermediate of, 17, 21, n., 40. 

THROUGH RATES, 

making of, by railways and canals, 70, 78. 
intended effect of, 73. 

notice of company requiring, 70. 
objection by forwarding company, 70. 
decision of commissioners as to, 71. 
general orders as to, 108, 109. 

public interest to be considered, 71. 
special circumstances, 71. 
lower mileage rate may not be imposed, 71. 
less than maximum may, 74, 75. 

THROUGH TRAFFIC, 

provision of facilities for forwarding, 3, 56. 
without preference or delay, 66. 
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THROUGH TRAFmC—eontinued. 
pancity of cases on, 3, 21. 
Barrett's case, 18. 
Caterham Junctioii case, 20. 

chiefly tamed on preference, 9. 
amendment by Act of 1873 as to, 70. 
And see Thbough Rates. 

TIME, COMPUTATION OF, 
general orders as to, 118. 

exclusion of certain days, 118. 

TIME TABLES, 

leaving of, with application, 110. 

TRAFFIC, 

meaning of, 51. 

convenience of general, consideration of, 19, 23. 
" receiving, forwarding and delivering of," 83, 74. 
whether storage for coal is, 33. 

TRAINS, 

jorisdiction of commissioners as to running of, 72. 

timing of, 73. 

speed of, 72, 73. 
carriage of coal in fnlly loaded, 34. 

lower rates for, not undue, 28, 30. 

TREASURY, FUNCTIONS OF, 
as to calling in assessors, 84. 
as to fees, 89. 

under Fees Act, 1866 ..90. 
as to salary of assistant-commissioners, 84. 

of assessors, 84. 

of clerks, 84. 



UNDUE PREFERENCE, 

neither railway nor canal company must give, 55. 

in forwarding own traffic, 55. 

in forwarding through traffic, 56. 
remedy for, by complaint to commissioners, 54. 
effect of decisions upon, 48, 49, n., 74. 
interpretation of ** undue," 57. 
onus on company to justify a preference, 61. 
commissioners may allow company to explain, 60, 61. 

general order as to, 110. 
inequality often justifiable, 77. 
must be of person similarly circumstanced, 20, 21, 74. 
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UNDUE PREFERENCE— 0iH»^iM(«i. 

most be of peraon biinging similar profit to oompany, 29, 81. 
by regular guaranteed traffic, 29. 

profit must be in proportion to preference, 29, n., 30. 
cases give no measure of proportion, 49. 
preference of company's agent, undue, 34, 42, 43. 
And iee Casbiebs, Coal, Fassbnoebs. 

UNLOADING CHARGES, 

fixing of, by commissioners, 77. 
And see Tebminals. 

WHARF, 

included in " railway " «nd ** canal," 51. 

WITNESSES, 

summoniug of, 84. 

by assistant commisaioners, 83. 
expenses of, 85. 

proyision as to Scotland, 92. 
4M^der at to enforcing attendance of, 115. 
from any part of the kingdom, 115. 

WORKING AGREEMENTS, 

powers of Board of Trade as to, transferred to commissioners, 62. 
over what kind of agreements, 64. 
sanction of, by commissioners, 67. 

order as to application for, 108. 
public notice of, by companies,. 66. 
sanction of, by shareholders, 65. • 
decennial modification of, by commissioners, 67. 
** joint purse" agreements, doubtful legality of, 97. 

WRIT OF SUMMONS, 

hearing of application for, 111. 

application to registrar for appointment. 111. 

endorsement of result of hearing, 111. 
issuing of. 111. 

preparation of, hy applicant. 111. 

form of writ and endorsement, 111, 

sealing of, by registrar, 112. 
service of, upon secretary, ^c, 112. 

endorsement of service, 112. 
must require appearance within twenty days, 112. 

enlargement of time for appearance, 112. 

computation of time, 118. 
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Personal Property .—-Williams's (Joshua) Principles of the Law of Personal 

Property, intended for Students. Eighth Edit. 8vo. Price 21*. cloth. 1873 
Petty Sessions. — Stone's Practice of Petty SessionB; with the Statutes, a List 

of Summary Convictions, and Appendix of Forms. Seventh Edition. By 

Bell and Cave. With Supplement to 1863. 12mo. Price 18«. 1863 

Pleading.— Stephen's (Serjt.) Pnnciples of Pleading in Civil Actions. Seventh 

Edition. Bv F. F. Pinder, Esq. 8vo. Price 16*. 1866 

Poor Law.— -^ Treatise on the Poor Laws ; being the Fourth Volume of Burn's 

Justice put in a separate form for those who do not require the whole work. 

By J. E. Davis, Esq., Stipendiary Magistrate at Stoke-upon-Trent. In 1 vol. 

Price 1/. 11«. 6d. cloth. 1869 

Powers.— Sogden's (Lord St. Leonards) Practical Treatise on the Law of 

Powers. Eighth Edition. 1 vol, royal 8vo. Price 1/. 15*. 1861 

Privy Council.— Macpherson's (W.) Practice of the Judicial Committee of the 

Privy Council. The Second Edition. Royal 12mo, Price 16«. 1873 

Probate.— Browne's Treatise on the Principles and Practice of the Court of 

Probate in Contentious and Non-Contentious Business: with the Statutes, 

Rules, Fees and Forms relating thereto. 8vo. Price 1/. Is. cloth, 1873 

Railway and Canal Traffic. — Lbly's Regulation of Railways Act, 1873, and 

other Railway and Canal Statutes ; with Orders, Rules, Forms and Fees. 

Prices*. 1873 

Kailways. — Hodges' (W.) Law of Railways, Railway Companies and Railway 

Investments; with Statutes, Precedents, &o. 5th Ed. Roy.Svo. 1/. 18«. 1860 
Beal Property.— Lord St. Leonards' Practical Treatise on the New Statutes 

relating to Property. 1 vol. royal 8vo. Price 1?. 6*. cloth. 1862 

Shelpord's (L.) Real Property Statutes of William IV. and Victoria; with 

extensive Notes, Forms, &c. Seventh Edition. 8vo. Price 1/. 10«. 1863 
Williams's (Joshua) Principles of the Law of Real Property, intended as a 

First Book for Students. Tenth Edition. 8vo. Price 21*. 1873 

Sale, Contract of.— Benjamin's (J.P.) Treatise on the Law of Sale of Personal 

Property, with reference to the Americnn Decisions and the French Code and 

Civil Law. Second Edition. Royal 8vo. Price 30«. 1873 

Blackburn (C, now Mr. Justice) on the Effect of the Contract of Sale on the 

Legal Rights of Property and Possession in Goods, &c. 8vo. 12*. 1845 

Salvage.— James's (T. H.) Handy Book on Law of Salvage. 12mo. &€. cl. 1867 
Sheriff.— Atkinson's (Serjeant G.) Treatise on the Offices of Sheriff, Under- • 

Bbcrlff, Bailiff; &c. The Fifth Edition. l-2mo. Price 128. cloth. ]869 

Stamp Acts and Duties of 1870 & 1871.— Fisher's (R. A.) Stamp Acts of 

1870 & 1871, including the Acts of 33 & 34 and 34 &. 35 Victoria, and the 

Sea Insurance Duties Act of 1867. With Notes and Cases. 7s. 6d. 1871 
Statute Law.— Stamp's (G.) Comprehensive Index to the Statute Law of England 

to 24 & 26 Vic. 1861. 3rd Ed. By J. E. Davis, Esq. Roy. 12mo. 18s. d. 1862 
Statutes.— Chitty's Statutes of Practical Utility. Edited by Welsby and 

Beavam, and brought down to the present time. 4 vols, royal 8vo. Price 

12/. 12#. cloth boards. 1866 

With Annual Continuation. Parts 1 to 8, by Horatio Lloyd, Esq., containing the 

Statutes of 1865 to 1872. Price 3/. 4«. 
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Stock Exchange.— Paterson rN. H.) A Manual of the Usages of the Stock 

Exchange, and of the Law affecting the same. With Forms. 3s. 6d. 1870 
Trustee.— Urlin's (R. D.) Manual of the Law relating to the Office of Trustee, 

with Statutes and Forms, &c. Third Edit 12mo. Revised. 12«. 1868 

Vendors and PurchaflerB.—SuGDEN's (Lord St. Leonards) Law of Vendors 

and Purchasers of Estates; with important Additions. Fx)urteenth Edition. 

Royal 8vo. Price 1/. 18«. cloth boards. 1862 

Wills.— Jarman's (T.) Treatise on Wills. Third Edition. By E. P. Woolsten- 

HOUiB and S. Vincent, Esqrs. 2 vols, royal 8vo. Price 3/. 3«. cloth. 1861 
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